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It will interest our Illinois readers and 
those of other States, where similar legisla- 
tive enactments have been passed, to know 
that the Colorado Supreme Court has lately 
declared unconstitutional an act substantially 
similar in its terms to what is known in the 
former State as the ‘‘gross weight law,’’ and 
which provides for the weighing of coal at 
mines, in the condition in which it is hoisted 
from the mine and for payment to the miner 
upon the basis of such weight, the object, of 
course, being to give the miner the benefit of 
the weight of the screenings, which it has 
been the custom to deduct. The Colorado 
act which provides certain formalities for car- 
rying into effect the main provisions of the 
bill and which also provides penalties for 
failure to comply, was submitted to the 
supreme court, under the procedure in vogue 
in that State, for an opinion ‘‘whether the 
bill, if enacted as a law would operate to de- 
prive persons affected thereby of their prop- 
erty without due process of law or without 
just compensation; and whether said bill, if 
passed by the legislature could be sustained 
as a valid police regulation.’’ The reply of 
the court was that ‘‘in one or more important 
particulars the bill as presented for our con- 
sideration must be held unconstitutional,’’ 
saying also that ‘‘it is unnecessary to discuss 
its terms at length, as it is not our province 
to indicate whether or not a constitutional 
measure might be prepared which would 
effectuate the leading purposes of the bill.’’ 


a 


The decision lately rendered by United 
States District Judge Wheeler, sitting in 
Vermont, regarding the return of Chinamen 
arrested under the ‘‘exclusion act,’’ is in ac- 
cordance with the recent decisions of United 
States courts in other States. Judge Wheeler 
held that certain Chinamen captured at 
Windsor, with permits from the dominion 
government to return to Canada, must be 
sent to that country and not to China. A 
few weeks ago United States Judge Hanford, 
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at Seattle, decided that a Chinaman smuggled 
across the line in that neighborhood, must be 
sent back to British Columbia and not to 
China. Some time before, Judge Maxey, of 
the Texas district, directed that two Chinese 
laborers, who had been unlawfully brought 
into the country from Mexico, should be re- 
turned to that country and not to China. It 
appears that the treasury department had 
adopted a different construction of the act. 
The main point seems to be the proper inter- 
pretation of the phrase in the act directing 
the return of the unauthorized visitors ‘‘to 
the country whence they came.’’ The lan- 
guage, however, is imperative under the re- 
cent interpretations given by the courts, and 
Chinamen unlawfully entering the country 
from Mexico or Canada must be sent back to 
one or the other country, as the case may be. 
The government does not have the option of 
considering China as the country whence they 
came, and it might, in fact, be exercising 
rather a rough sort of hospitality towards a 
Mongolian actually making his home in 
Canada in good faith to pick him up during a 
temporary outing on this side of the line and 
pack him off to China. On the other hand, 
it is thought that congress will be asked to so 
amend the act that when the journey through 
Mexico or Canada into the United States is 
undertaken in order to evade the act, the in- 
truders may be sent directly to China. 








NOTES OF RECENT DECISIONS. 





RemovaL or Causes—FEDERAL QUESTION 
—CiT1zEnsHIp — CoRPORATION — INTERSTATE 
Commerce Act.—Two of the federal courts 
have recently construed the new removal of 
causes act. In Fitzgerald v. Mo. Pac. Ry. 
Co., Judge Caldwell, of the United States 
Circuit Court, Nebraska district, lays down 


the following propositions : 

The case as made by the petition for removal and 
the pleadings at the time of the removal is the test of 
the right to remove; and no amendment can be made 
in the circuit court, setting up grounds for removal 
which were not presented to the State court on the 
motion to remove. 

The decision of the supreme court of the State that 
a particular corporation is a corporation of that State 
is binding on the federal court. 

When a consolidated company is formed by the 
union of several corporations chartered by different 
States, it is a citizen of each of the States which 
granted the charter to any one of its constituent 
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companies and when sued in one of these States it can- 
not claim the right of removal on the ground that it is 
also a citizen of another State. 

A consolidated railway corporation which bears the 
same name in three States, and has one board of di- 
rectors and the same shareholders, and operates the 
road as one entire line, and is designed to accomplish 
the same purposes, and exercises the same general 
corporate powers and functions in all the States, is 
not the same corporation in each State. It is, in ef- 
fect, a corporate trinity, having no citizenship of its 
own distinct from its constituent members, but a citi- 
zenship identical with each. 

In the conduct of its corporate business the consoli- 
dated corporation acts as a unit—as one corporation, 
and not three; and, in the absence of a statutory pro- 
vision to the contrary, it may transact its corporate 
business in one State for all, and the contracts it enter 


into and the liabilities it incurs in one State are bind-— 


ing upon it in all the States, and may be enforced 
against itin any of them when the action is transi- 
tory. 

The act of congress prescribing the mode in which a 
railroad company may secure the right of way through 
the public lands construed, and he/d that it isthe duty 
of the railroad company, and not of the contractor 
building the road to do the things required by the act 
to secure the right of way. 

The owner ofall the stock and bonds of a corpora- 
tion does not own the corporate property. The cor- 
porate property, which includes all rights of action 
and claims for damages, belongs to the corporation, 
and is subject to the management and control of its 
board of directors. 

No federal question is raised in a case by an answer 
that is bad in substance without reference to the fed- 
eral question. 

A cause is not removable simply because in its prog- 
ress it may become necessary to construe or apply an 
act of congress. Unless there is a dispute between the 
parties as to the meaning of the act, there is no federal 
controversy between them. The decision of the case, 
or some material issue in it, must depend upon a con- 
struction ofthe act claimed by one party and denied 
by the other. A simple averment that such is the fact 
is stating a conclusion, and is not sufficient; the facts 
that show it to be true must be set out. 

When it is settled that the jurisdiction of the cir- 
cuit court in a removal cause is doubtful, all doubt as 
to what the court should do is dispelled, and the cause 
will be remanded. This rule is in harmony with the 
spirit and design of the act of congress repealing the 
act which allowed an appeal or writ of error from an 
order remanding a cause. 

In Lowry v. Chicago, B. & Q. R. Co., the 
same judge, sitting in the same district, holds 
as follows : 

An action against an interstate common carrier by 
rail for damages caused by unjust discrimination in 
rates and charges against plaintiff asa shipper over 
its road, and in affording other shippers better facili- 
ties, and for unlawfully demanding and receiving ex- 
tortionate rates from plaintiff, is an action arising un- 
der the interstate commerce act, though not in express 
terms based on that act, and, though an action would 
lie for the same cause at common law, is removable 
under Act Cong. March. 3, 1887, when the petition for 
removal sets up defenses based on the interstate com- 
merce act. 

The plaintiff may be content to rest his case on the 





common-law liability of common carriers, but he can- 
not thereby deprive the defendant, as a carrier of in- 
terstate commerce, of any defense it has under the 
interstate commerce act. A case arises under a.law of 
the United States, whenever that law is the basis of 
the right or privilege, or claim or protection, or de- 
fense, of the party, in whole or in part, by whom it is 
set up. It is enough that there is a federal question 
in the case whether it is relied on by the plaintiff or 
the defendant. 

On a motion to remand, the court will not anticipate 
the trial of the case by construing the act of Congress 
and determining the rights of the parties thereunder. 
It cannot eliminate the federal question from the case 
by a premature decision of it, and then remand the 
suit upon the theory that it no longer involves a fed- 
eral question. 


Contrracts—PuBLic PoLticy—Location OF 
Post-oFrFIcE.—In Woodman v. Innes, 27 Pac. 
Rep. 125, decided by the Supreme Court of 
Kansas, it is held that where the general pub- 
lic has an interest in the location of a public 
office, like that of a post-office in a city, a 
contract to induce the retention of the post- 
office at a given point, thereby restricting its 
location to one place only for individual ben- 
efit or personal gain, is against public policy, 
and not enforceable. Horton, C. J., says: 


We approve of the ruling of the trial court. It was 
decided in Railroad Co. v. Ryan, 11 Kan. 602, that a 
contract not to have or use a depot within three miles 
of a given point was against public policy, and void. 
It was said in that case, among other things, that 
“railroad corporations are, as we have seen, public 
agencies, and perform a public duty. They are agen- 
cies created by the public, with certain privileges, 
and subject to certain obligations. A contract that 
they will not discharge, or by which they cannot dis- 
charge those obligations, is a breach of that public 
duty, and cannot be enforced. They are under obliga- 
tions to use the utmost human sagacity and foresight 
in the construction of their roads to prevent accidents 
to passengers.’ A contract that they will not use such 
sagacity and foresight certainly cannot be upheld. 
They are under obligations to employ skillful and 
competent engineers to manage their engines, and, 
other competent employees to superintend and take 
eare of the running of their trains. A contract that 
they will not employ such agents and servants is cer- 
tainly void. They are bound to furnish reasonable 
facilities for the transportation of freight and passen- 
gers, both astothe quality and quantity of cars and 
coaches, and the number of trains, and a contract not 
to furnish such facilities will not be tolerated. So, 
though one train a day, with one freight-car and one 
passenger coach, might be at present amply sufficient 
to do all the business between two given places, yet a 
contract never to run but the one train a day, with 
the one car und coach, could not be upheld, for the 
necessities of trade and travel are varying, and it is 
the duty of the company to adjust its capacities and 
facilities for business to these varying necessities. 
Upon‘the same principle it is the duty ofa railroad 
company to furnish reasonable depot facilities. The 
number and location of the depots, so as to consti- 
tute reasonable depot facilities, vary with the changes 
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and amount of population and business. A contract 
to leave a certain distance along the line of the road 
destitute of depots is in contravention of this duty.’’ 
Under the allegations of the petition, the location of 
the post-office in this case was to be restricted to one 
place. The government locates only one post-office in 
a city, and such office is a public one, and the general 
public has an interest in the location of the office. Any 
contract which is made for the purpose of securing the 
location of such an office, or which prevents, or tends, 
to prevent, the change or removal of such an office, 
when the necessities of business or the interest of the 
public demand a change or removal, tends to the in- 
jury of the public service, and therefore is against 
public policy. Such contracts as referred to in the 
petition tend to improperly influence those engaged 
in the public seryice, and also tend to subordinate the 
public welfare to individual convenience or gain. 
Parties should not be permitted to make contracts 
which induce personal and private interest to overbear 
public duty or public welfare. County Lodge v. Crary, 
98 Ind. 238. Counsel for plaintiffs say that the written 
contract of the parties is enforceable, because it is not 
shown that it is unfair, or that any undue influence 
was to be used to retain the post-office on Main street. 
Such contracts lead to secret, improper, and corrupt 
influence, to the injury of the public. In this view, 
we cannot think it good policy for the courts to enforce 
such contracts. ‘All agreements for pecuniary con- 
siderations, to control the business operations of the 
government, or the regular administration of justice, 
or the appointments to public offices, or the ordinary 
course of legislation, are void, as against public policy, 
without reference to the question whether improper 
means are contemplated or used in their execution. 
The law looks to the general tendency of such agree- 
ments; and it closes the door to temptation, by refus- 
ing them recognition in any of the courts of the coun- 
try.” Tool Co. v. Norris, 2 Wall. 45. If W. C. 
Woodman had no control over the location of the 
post- office, or if he could not, by. his influence, repre- 
sentations, or otherwise, induce the United States 
post-office department to permit him to retain the 
post-office upon Main street, then the contract sued 
upon was wholly without consideration, and for that 
reason ought not to be enforced. The case of Beal v. 
Polhemus, 67 Mich. 130, 34 N. W. Rep. 532, which is 
referred toas fully sustaining the petition, is some- 
what different in its facts, but all said therein is not 
satisfactory to us. 


CriminaL Law — Homicipe — MAtLicre — 
Derinition.—Upon the subject of ‘‘malice,’’ 
express and implied, the Court of Appeals of 
Texas, in Martinez v. State, 16 S. W. Rep. 
767, says: 

By reference to the bill of exceptions maintained in 
the motion for a rehearing, it will be seen that it was 
saved to the supposed error on the part of the trial 
court in failing to define “express” and “‘implied”’ 
malice. The charge thus defines ‘express malice:’’ 
***Express malice’ is where one, witha sedate and 
deliberate mind and formed design, unlawfully kills 
another, which formed design is evidenced by exter- 
nal circumstances discovering that inward intention, 
as laying in wait, antecedent menaces, former grudges, 
and concerted schemes to do him some bodily harm, 
or any other circumstances showing such sedate and 
deliberate mind and formed design unlawfully to 
kill another, or to inflict serious bodily harm, which 





might probably end in the death of the person upon 
whom the same was inflicted. * * * ‘Implied mal- 
ice’ is that which the law infers or imputes to certain 
acts. Thus, when the fact of an unlawful killing is 
established, and there are no circumstances in evi- 
dence which tend to establish the existence of express 
malice, nor which tend to mitigate, excuse, or justify 
the act, then the law implies malice. * * *” These 
charges are precisely in the language contained in 
Willson’s Crim. Forms Nos. 710, 711, and which has 
been recognized as the correct rule for charging upon 
and defining the two phases of malice. Jordan v. 
State, 10 Tex. 479; McCoy v. State, 25 Tex. 33; Farrer 
v. State, 42 Tex. 271; Pliasters’ Case, 1 Tex. App. 673; 
Cox v. State, 5 Tex. App. 493; Sharpe v. State, 17 
Tex. App. 486; Harris v. State, 8 Tex. App. 90; 
Douglass v. State, Jd. 520; Neyland v. State, 13 
Tex. App. 536; Reynolds v. State, 14 Tex. App. 
427a; Turner v. State, 16 Tex. App. 378; Hubby v. 
State, 8 Tex. App. 597; and numerous other authori- 
ties. While the bill of exceptions is not reserved to 
any supposed defect of the charge in failing to define 
the terms “malice” or ‘‘malice aforethought,” yet the 
question sought to be raised will be treated as if it was 
so reserved. By an examination of the charge, we 
find this language contained therein: ‘‘ ‘Malice’ is a 
condition of the mind which shows a heart regardless 
of duty and fatally bent on mischief, the existence of 
which is inferred from acts committed or words 
spoken.” This form of a definition is now and has 
been recognized as a correct one by the courts of last 
resort, as announcing a true rule by which to measure 
malice under our statute of murder. Another rule 
laid down, and equally correct, is thus defined: 
“Malice, in this legal sense, means the intentional 
doing of a wrongful act towards another, without legal 
justification or excuse.’”” Sometimes one of these 
forms is employed in the charge, and sometimes the 
other, and some of our judges use both. It is wholly 
immateria] which is used, as they convey substantially 
the same idea. Judge Clark, in a carefully considered 
opinion, in speaking of a proper definition of the term 
“malice,” said that ‘ta perfectly exact and satisfactory 
definition of that term signifying its legal acceptation 
in a form at once clear and concise, has been often at- 
tempted, with no very satisfactory permanent result.”” 
The differing minds of different courts have employed 
different terms and language in an attempt to convey 
substantially the same meaning, and, while a general 
similarity is apparent in all the definitions, the legal 
mind has not yet crystallized the substance of the 
term into a terse sentence, readily comprehensible by 
the average juror. About as clear, comprehensive, and 
correct definition as the authorities afford is that malice 
is a condition of the mind which shows a heart re- 
gardless of social duty, and fatally bent on mischief, the 
existence of which is inferred from acts committed or 
words spoken. Harris v. State, 8 Tex. App. 109, 110; 
McKinney v. State, Jd. 648; Gallaher v. State, 28 Tex. 
App. 247, 12S. W. Rep. 1087, and authorities cited; 
Bramlette v. State, 21 Tex. App. @19,2S. W. Rep. 
765; Pickens v. State, 13 Tex. App. 357, and cited au- 
thorities; Hayes v. State, 14 Tex. App. 331, 332; 3 
Crim. Law Mag. 216; Willson, Crim. Forms, No. 708. 
The authorities sustain the definition of “malice’’ em- 
braced in the court’s charge as given in this case. Other 
language might be used to convey the same idea, and 
other words could be employed that would give as 
satisfactory a definition of the term “malice’’ as is 
employed in the two forms quoted above. We do not 


jntend to say that such a result could not be reached - 
We simply say that the forms given by Judge Willsou 
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are sufficient, and are abundantly supported by the 
authorities. We cannot agree with appellant that 
“‘malice” or ‘‘malice aforethought” is not defined in 
the charge because the record shows directly to the 
contrary, from the above-quoted charge defining 
“‘malice.”’ 





CrimmsaL Law — Larceny — Convict — 
Sentence.—The Supreme Court of Utah, in 
People v. Flynn, 26 Pac. Rep. 1114, hold 
that a convict who escapes from the peniten- 
tiary and commits a grand larceny, may be 
convicted and sentenced therefor before he 
has served out his first sentence. Miner, J., 
says: 

The next question presented by counsel for the de- 
Tendant is that the defendant had been attainted of 
‘felony, and was serving atwo yeurs’ sentence in the 
penitentiary, previously imposed by the court, and 
‘that such period had not yet expired when this indict- 
yment was found and trial had; and that the court had 
no jurisdiction over the subject-matter, or the person 
of the defendanxt. Section 4749, Comp. Laws 1888, pro- 
vides that ‘‘A sentence of imprisonment in the peni- 
tentiary for any term less than life suspends all civil 
rights of the person so sentenced, and forfeits all pub- 
lic offices, and all private trusts, authority or power 
during such imprisonment.’’ In California, under a 
similar statute, itis heid (Jnre Nerac, 35 Cal. 392) 
that » creditor whose debtor is imprisoned in the pen- 
itentiary for a term less than life may sue and subject 
the property of such debtor to the satisfaction of his 
debt during the term of his imprisonment, 
and that the person so sentenced is not dead 
in law; that his civil rights in some matters are 
merely suspended, but that the rights of his creditors 
to sue and recover judgment against him are not sus- 
pended (Phelps v. Phelps, 7 Paige, 150); and that the 
forfeitures and disabilities imposed by the common 
jaw upon persons attainted of felony are not known 
in this country; that no consequences follow a con- 
viction of felony, except those declared by statute. 
It was early held in England that persons convicted of 
felony, and thereby attainted, might plead the same 
in bar to a subsequent prosecution for any other 
felony, whether committed before or after the first 
conviction, for the reason that by his first attaint his 
possessions were forfeited, his blood corrupted, and 
he became dead in law; therefore any further convic- 
tion or attaint would be fruitless. 4 Bl. Comm. 336; 
2 Hale, P. C. 250; 1 Chit. Crim. Law, 464. This same 
doctrine was carried out in the case of Crenshaw v. 
State, 1 Mart. & Y. 122, wherein it is held that a con- 
viction, judgment, and execution upon one indict- 
ment for a felony not capital is a bar to all other 
indictments for felonies not captial, committed pre- 
vious to such conviction. This doctrine, however, has 
seldom been followed in the United States, and the 
above case, though not expressly overruled, seems to 
be the only adjudication in this country, recognizing 
this doctrine. Bishop, in his Criminal Law (volume 
1, § 898), says: “It was a doctrine of the English law 
at the time when this country was settled, that, as a 
general rule, to which there were few exceptions, a 
person attainted for one felony could not be prose- 
cuted criminally for another. But this doctrine, 
though recognized in one or two American cases, is 
not usually followed in this country. In England it 
eas long ago abolished by an act of parliament.” In 





Hawkins v. State, 1 Port. (Ala.) 475, the court holds 
that neither a conviction nor pardon for any partic- 
ular offense can, in that State, operate as a bar or dis- 
charge of any other distinct offense; and it is now 
generally conceded throughout the United States that 
the doctrine that a conviction for another distinct 
felony, committed either before or after the first con- 
viction, or while the criminal is serving out his sen- 
tence thereon, does not prevail in this country, and is 
as repugnant to the established principle of modern 
criminal law as it is unsupported by reason. Rex v. 
Vandercomb, 1 Lead. Crim. Cas. 528; Archb. 
Crim. Pr. (Pom. Notes) 350; State v. Commis- 
sioners, 2 Murph. 371; State v. McCarty, 1 Bay, 334; 
1 Bish. Crim. Law, §§ 731-884, 898, 953. Again, re- 
ferring to Bishop’s Criminal Law, the writer lays 
down the rule to be that, ‘‘when a prisoner, under an 
unexpired sentence of imprisonment, is convicted of a 
second offense, or when there are two or more convic- 
tions on which sentence remains to be pronounced, 
the judgment may direct that each succeeding period 
of imprisonment shall commence onthe termination 
of the period next preceding.” 1 Bish. Crim. Law, 
§§ 731, 884; Comp. Laws Utah, 1888, §§ 4746, 4749, 4750; 
In re Nerac, 35 Cal. 393; People v. Forbes, 22 Cal. 
136; McQuoid v. People, 3 Gilman,-"6; Bryan v. 
Atwater, 5Amer. Dec. 136, 142; Com. v. Good- 
enough, Thacher, Crim. Cas. 132; Kite v. Com., 
11 Metec. (Mass.) 581; Reg. v. Bird, 2 Eng. 
Law & Eq. 439; Mahon v. Justice, 127 U. S. 700, 8 
Sup. Ct. Rep. 1204; Ker v. People, 119 U. S. 4387,7 
Sup. Ct. Rep. 225. Inthe case of People v. Majors, 
reported in 65 Cal. 138, 3 Pac. Rep. 597, it is held that 
a person may be tried and convicted for the crime of 
murder, notwithstanding he is at the time of the trial 
and sentenee serving out a previous sentence of life 
imprisonment for anothor murder, committed at the 
same time, and imposed by another court. Soin the 
case of People v. Hong Ah Duck, 61 Cal. 387, it was 
held that, on a trial for murder, it was competent for 
the prosecution to show that at the time of the hom- 
icide the defendant was a convict in the penitentiary, 
serving out a life sentence, and that the homicide was 
committed while so imprisoned; the object being to 
give the jury to understand that if they found the 
defendant guilty of murder inthe first degree, with 
a recommendation to imprisonment for life, and by 
said verdict fixed the imprisonment for life, the pun- 
ishment would be no more than the defendant was 
then undergoing under a former conviction, and that 
such a verdict would be no punishment whatever, 
unless the jury made it punishable with death. In 
this territory there is no statute exempting a convict 
from punishment jfor an offense committed by him 
while serving out his term of imprisonment. Our 
general penal laws include all persons within their 
scope. The criminal is protected by the law, and is 
made amenable to it, while in prison, for any term of 
imprisonment. The statute of limitations requires 
prosecution for ail felonies, other than for murder, to 
be commenced within four years after the commission 
of the offense (Comp. Laws 1888, § 4830), and, if not 
so commenced, the prosecutionis barred. Itis true 
an indictment may be found before the expiration of 
the statutory limit, and the prisoner may be arrest- 
ed and tried thereon after the expiration of his term of 
imprisonmest; but it is not difficult to discover that 
this practice, if inaugurated, would notonly greatly 
delay the execution of public justice, but in many in- 
stances would prevent a speedy trial that is guaran- 
tied to all accused persons. It would impair the 
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necessary dicipline required in public prisons, and, 
in a measure, become a shield and protection to the 
criminals therein confined. 








COMPARATIVE CHARACTERISTICS OF 
NOTES, BILLS AND CHECKS. 





The usual mode of discussing strictly ne- 
gotiable instruments is to first take up bills 
and notes as the typical forms of such instru- 
ments, and later to consider checks sepa- 
rately. Bills are dealt with before notes, 
perhaps mainly because they are historically 
the earlier instruments. Buta note is the 
simpler instrument, and it certainly seems 
conducive to clearness, conformable to mod- 
ern ideas, and advantageous in every way to 
consider notes first. So it seems to be equally 
useful to then pass from bills to checks, thus 
treating instruments of such similar charac- 
ter together. Accordingly this method will 
be adopted in the present article, which is 
designed to develop the negotiable nature of 
these and other instruments, and the features 
in which notes, bills and checks resemble and 
differ from one another, in the light afforded 
by a special investigation of the authorities. 

Negotiable Instruments in General.—The 
term ‘‘negotiable instruments’’ is well under- 
stood to cover various obligations in writing 
for the payment of money or the meeting of 
indebtedness. Yet every written contract to 
pay money, or instrument of indebtedness, 
does not necessarily constitute a negotiable 
instrument. The criterion for bringing the 
document within such a category concerns 
the effect of delivery alone, or when follow- 
ing indorsement, that familiar transaction 
which, as is quite universally known among 
those interested in business affairs, consists 
in writing the name of the party on the back 
of the instrument, or in some equivalent 
position. 

Strictly speaking, a negotiable instrument 
is one capable of being transferred by com- 
mercial indorsement, or simply by delivery, 
so as to be free from any questions between 
original parties.! This definition covers such 
written promises, requests and orders to pay 
money as notes, bills and checks, and many 
other instruments placed on the same footing. 


1 See 2 Abb. L. Dict. tit. ‘“Negotiate,’’ 163. 





But the term ‘‘negotiable,’’ in its enlarged 
signification, applies to any written security 
which may be transferred by indorsement and 
delivery, so as to vest in the indorsee a legal 
title such as will enable him to sue thereon 
in his own name.? This meaning would in- 
clude many instruments, such as certificates 
of corporate stock, which resemble strictly 
negotiable instruments, and are generally 
known as ‘‘quasi-negotiable instruments.’’ 
Here the term ‘‘assignable’’ would seem 
preferable, as the modern use of that term 
involves the idea that the assignee may sue 
in his own name. 

The term negotiable is, indeed, in a still 
larger sense, applied to anything in the nat- 
ure of a chose in action, or of incorporeal 
personal property, which is capable of being 
transferred by assignment, by way of a sale 
and indorsement and delivery.* But the 
term ‘‘transferable’’ would seem to be here 
preferable, as the definition includes many 
non-negotiable instruments which are not 
even assignable in the sense just indicated. 

In order to understand the term ‘‘negotia- 
bility,’’ it is necessary to remember that it 
is a technical term derived from the usage of 
merchants and brokers, in transferring, in 
the first place, bills of exchange, and after- 
wards promissory notes.‘ At common law 
no contract was assignable, so as to give an 
assignee the right to enforce it by suit in his 
own name; but to this rule bills of exchange 
and promissory notes, commonly called 
‘*bills and notes,’’ payable to ‘‘order’’ or to ° 
‘*bearer,’’ that is, to a particular person or 
to any one into whose hands they may come, 
have been admitted exceptions, made such 
by the adoption of the law merchant as part 
of the common law; and they may be trans- 
ferred by indorsement and delivery, so as to 
give a right to sue in the name of the trans- 
feree. Such a transfer, which is a common 
business transaction, is called ‘‘negotiation.’’ 
The capability of being thus transferred, so 
as to give to the indorsee a right to sue on 
the contract in his own name, is what consti- 
tutes ‘‘negotiability.’”” The term ‘‘negotia- 
ble’’ indicates, at least primarily, this mode 


2 Odell v. Gray, 15 Mo. 337, 342, 55 Am. Dec. 147, 148; 
International Bank v. German Bank, 71 Mo. 183, 190, 
36 Am. Rep. 468, 473. 

8 Walker v. Ocean Bank, 19 Ind. 247, 250. 

4 Shaw v. Railroad Co., 101 U. S. 557, 562, 5 Myer’s 
Fed. Dec. pp. 176, 177. : 
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of transfer and its effect.° But in regard to 
bills and notes, and other instruments placed 
on the same footing, certain other conse- 
quences generally follow, though they do not 
always do so. Thus, as is widely known, 
the party placing his name on the back of 
such instrument, or in some equivalent posi- 
tion, thereby, as it is termed, ‘‘indorsing’’ 
it, incurs peculiar liabilities of the most im- 
portant character; while the person who 
takes such instruments from another before 
they are due, in the usual course of business, 
in good faith and for value, without notice of 
any infirmity in the title, is called a bona fide 
holder, and is generally protected against 
the claims of the real owner, and of course 
against the claims of any other prior party 
to the instrument. 

This exemption of the bono jide holder is 
regarded as one of the leading exceptions to 
the usual rule concerning personal property, 
which makes any transferee take only the 
title or interest of his predecessor. It is this 
peculiar feature which constitutes ‘‘negotia- 
bility’’ in the strict sense, though such con- 
sequences are not necessary attendants or 
constituents of ‘‘negotiability’’ in the looser 
sense,® as indicating that the assignee may 
sue in his own name.’ Instruments which 


5 This language is varied from that of Mr. Justice 
Strong, in Shaw v. Railroad Co., 101 U. S. 557, 562-3, 
or 5 Myer’s Fed. Dec. pp. 176, 177-78. The term 
“negotiation,” when applied to a bill or note, is de- 
fined in Walker v. Ocean Bank, 19 Ind. 247, 250; 
Whitworth v. Adams, 5 Rand. 333, 515. 

6 See the opinion in Shaw v. Railroad Co., just cited, 
101 U. S. 563, or 5 Myer’s Fed. Dec. p. 178. 

7 The rules regulating the transfer of title to per- 
sonal property in general are fully developed in Vel- 
sian v. Lewi-, 15 Oreg. 539, 541-50; and the doctrine 
on the subject, with its various exceptions, is further 
ably considered in the note to that case in 3 Am. St. 
Rep. 196-207. The rule as to negotiable instruments 
is fully considered in Saltus v. Everett, 20 Wend. 267, 
277, 32 Am. Dec. 541, 545-47; Wheeler v. Guild, 20 
Pick. 545, 32 Am. Am. Dec. 231, 233-36; is stated as to 
stolen paper in East Birmingham Land Co. v. Dennis, 
8 Ala. 565, 7 Am. St. Rep. 78, 74; and is discussed as 
to paper fraudulent in its inception in Bedell v. Her- 
ring, 77 Cal. 572, 573-74, 11 Am. St. Rep. 307, 309, with 
extended note commencing on latter page. See also, 
as to effect of fraud or duress, Vosburgh v. Difendorf, 
119 N. Y. 357, 364,16 Am. St. Rep. 836, 839, and notes, 
842-43. It has been forcibly said that the exception 
in the case of negotiable instruments “to the common 
law rule, that the purchaser of a chattel can acquire 
no better title than the vendor had, has been adopted 
because, in the language of Lord Kenyon, in Lawson 
v. Weston, 4 Esp. 56, the contrary principle would at 
once paralyze the circulation of all paper in the coun- 
try, and with it all its commerce.” Jones v. Nellis, 


-offers to sell it.® 





are negotiable in the former, strict sense, are 
not necessarily negotiable in the latter, looser 
sense. But the converse is not true. 

Commercial Currency of Strictly Negotiable 
Instruments.—Bills of exchange and promis- 
sory notes, and strictly negotiable instru- 
ments in general, in their most usual form, 
are exceptional in their character in being 
representatives of money. They circulate 
in the commercial world as evidence of 
money, ‘‘of which any person in lawful pos- 
session may avail himself to pay debts or 
make purchases,’’ or send remittances of 
money from one country to another, or to 
remote places in the same country. Hence, 
as said by Story, J., ‘‘it has become a general 
rule of the commercial world to hold bills of 
exchange as in some sort sacred instruments 
in favor of bona fide holders for a valuable 
consideration without notice.’’ Indeed, with- 
out such a holding they could not have per- 
formed their peculiar functions. The same 
is true of other instruments regarded as of a 
fully negotiable character. 

It is for this reason that it is held that if a 
bill or note, indorsed in blank, that is, not to 
a particular person, is lost or stolen, and be 
purchased from the finder or thief, without 
any knowledge of want of ownership in the 
vendor, the bona fide purchaser may hold it 
against the true owner. He may even hold it 
though he took it negligently, and when there 
were suspicious circumstances attending the 
transfer; and nothing will defeat the right 
short of mala fides or bad faith as shown by 
actual or constructive notice that the instru- 
ment is not the property of the person who 
The rule is the same in 
41 Ill. 482, 484, 39 Am. Dec. 389, 390. Concerning this 
view of the matter, itis aptly remarked by Lawrence, 
J., in the case last cited, that this “tis perhaps a strong 
way of stating the difficulty,’’ but that there can be no 
doubt it would lead to much embarrassment if it 
should be held that money, or negotiable paper pass- 
ing by delivery, which has once been stolen, can be re- 
covered from any person into whose hands it may 
afterwards come. 

8 Strong, J., in Shaw v. Railroad Co., 101 U. S. 587, 
at p. 564, or 5 Myer’s Fed. Dee. 176, at p. 178. 

9 Shaw v. Railroad Co., supra. The unimpeachable 
title of the bona Jide holder of a negotiable instrument 
as against antecedent parties thereto, is reiterated by 
the Supreme Court of the United States as the estab- 
lished doctrine in Goodman v. Simonds, 20 How. 343, 
305-70, 3 Myer’s Fed. Dec. pp. 572,479 82 (1857), which 
is affirmed in Murray v. Lardner, 2 Wall. 110, 118, at 
p. 121, - Myer’s Fed. Dec. pp. 646, 648. See also Will- 


iams v. Huntington, 68 Md. 590, 601,6 Am. St. Rep. 
477, 482. Gross negligence is held insufficient as an 
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such a case as that which protects the bona 
fide indorsee of a bill or note purchased di- 
rectly from the true owner; and the pur- 
chaser is not bound to look beyond the 
instrument. '° 

Promissory Notes.—A promissory note, or, 
briefly, a ‘‘note,’’ is a written engagement 
by one person to pay to another person 
therein named, absolutely and uncondition- 
ally, a certain sum of money at a time speci- 
fied therein." Usually the note is made 
payable either to the person therein desig- 
nated, or to his ‘‘order,’’ that is, to any per- 
son he may indicate, or else the alternative 
words are to ‘‘bearer,’’ that is, amy person 
into whose hands the note may come.” So, 
the time specified, instead of being a definite 
date, is often ‘‘on demand’’ or ‘‘on sight,”’ 
that is, when payment is asked, or the in- 
strument subjected to inspection.“ The 
alternative words, ‘‘to order’ or ‘‘to 
bearer,’’ render the note negotiable in the 
strict sense, if it is sufficient in other re- 
spects. Negotiability is, however, not an 
essential element in a promissory note. It 


objection to the bona fide holder’s title by Lord 
Denman in Goodman v. Harvey, 4 Ad. & E. 870, at p. 
876 (1836). See also Worcester County Bank v. Dor- 
chester and Milton Bank, 10 Cush. 488, 490 92, 57 Am. 
Dec. 120, 121-22, with notes on latter page; Credit 
Company v. Howe Machine Co., 54 Conn. 357, 383 84. 
The doctrine of the need of mala jides is further de- 
veloped in Matthews v. Poythress, 4 Ga. 287, 298-308 
(1848). 

10 The rule was first applied, as further appears 
from Shaw v. Railroad Co., supra, by Lord Mansfield, 
to the case of a lost bank note (Miller v. Race, 1 Burr. 
452, 457-60, 1 Smith’s Lead. Cas. 9th Am. ed. 750, de- 
cided in 1758), upon the ground that it was required 
by the interests of trade, the usual course of busizess, 
and the fact that bank notes pass from hands as coin. 
It was subsequently held applicable by him to mer- 
chants’ drafts (Grant v. Vaughan, 3 Burr, 1516, 1522- 
28, decided in 1764), and later to bills and notes (Pea- 
cock vy. Rhodes, 2 Doug. 633, 636, decided in 1781), as 
coming within the same reason. 

11 Whiteman v. Childress, 6 Humph. 303, 304; Bank 
of Louisiana v. Williams, 21 La. Ann. 121, 122; Mason 
v. Metcalf, 4 Baxt. 440, 441, 442; Morgan v. Ed- 
wards, 53 Wis. 599, 606, 40 Am. Rep. 781, 782; Klauber 
v. Biggerstaff, 47 Wis. 551, 555, 32 Am. Rep. 772, 773. 
Less complete characterizations are those given in 
Lowe v. Bliss, 24 Ill. 168, 170; Longwell v. Day, 1 
Mich. (N. P.) 286. 

12 See definitions in Bates v. Butler, 46 Mo. 387, 
390; Augusta Bank v. Augusta, 49 Me. 507, 518; 2 
Blackst. Com. 567; Newton Wagon Co. v. Diers, 10 
Neb. 284, 287; Morgan v. Edwards, 53 Wis. 599, 606, 40 
Am. Rep. 781, 782. 

13 See definitions in Hall v. farmer, 5 Denio, 484, 
486-87; Lowe v. Bliss, 24 Ill. 168, 169, 76 Am. Dec. 
742, 743. 





was, it is true, for some time unsettled 
whether it was not essential that a note 
should be payable either to order or bearer, 
but it has long since been settled ™ that it is 
not.“ But it is expressly provided by stat- 
ute in some States that a promissory note is 
‘‘an instrument negotiable in form, whereby 
the signer promises to pay a specified sum of 
money.’’'® The ordinary form of a promis- 
sory note, though greatly varied, conforms 
to that given in the note below.” The party 
who signs the note and makes the promise to 
pay is called the maker, and the party to 
whom the promise is made, and to whom the 
amount mentioned in the note is payable, is 
called the payee. If the payee transfers the 
note to another, he writes his name on the 
back, or perhaps elsewhere, and thus be- 
comes the indorser; and so there may be 
successive indorsements as the note is trans- 
ferred from hand to hand. But another per- 
son, aside from the payee, may become the 
indorser in the first instance to add financial 
strength to the note; and there may be 
several such indorsements.'* 


14 See Smith v. Kendall, 6 Term. Rep. 123-25 (1794); 
Rex v. Box, 6 Taunt. 325, 328 (1815); also Downing v. 
Blackenstoes, 3 Caines, 137 (1805); Goshen Turnpike 
Road vy. Hurtin, 9 Johns. 217 (1812.) 

15 Bates v. Butler, 46 Me. 387, 390. 

16 Cal. Civ. Code, § 3244; Dak. Comp. Laws, § 4562. 
Compare Ga. Code, § 2774. 

17 $—— (inserting number in figures.) 

—— (inserting place), —— (inserting date.) 

For value received I promise to pay —— (inserting 
name) or order (or, bearer] the sum of —— (inserting 
number in full) dolfars {on demand, or] in —— (in- 
serting number) months [or, one year, or, any other 
period], with interest on said sum from date [or, ma- 
turity] until paid, at the rate of —— (inserting num- 
ber) per cent. per annum. 

(inserting name of signer.) 

18 Ordinarily the expression, in reference to a party, 
that “he made a note,” imports that it was not only 
signed but delivered as an obligation, since the instru - 
ment has no inception if the subscriber retains it for 
future delivery. 2 Ab». L. Dict. tit. “make,” 70. In- 
deed, an allegation that a party made a note has been 
held sufficient without averring delivery. Russell v. 
Whipple, 2 Cowen, 536. See also Chappell v. Bissell, 
10 How. Pr. 274, 275; Sawyer v. Warner, 15 Barb. 
282, 285; Peet v. Bratt, 6 Barb. 662, 663. But where 
the context shows, as it may, that a narrower sense 
was intended, then the use of ‘“*make’’ and “made” to 
import execution without delivery is not unusual or 
improper. 2 Abb. L. Dict. tit. “make,” 71. The 
maker of a note is often called the “drawer,” though 
this term is properly applied to a party toa bill. 2 
Bouv. L. Dict. “maker” (15th ed.) 139. ‘‘Indorse,’” 
ex vi termini, means putting a name on the back of 
any instrument or paper (Hartwell v. Hemenway, 7 
Pick. 117, 119); but sometimes the word “indorsed’’ 
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Bills of Exchange.—A bill of exchange, or 
briefly, a ‘‘bill,’’ commonly called a ‘‘draft,’’” 
is a written order” by one person to another 
for the payment of a specified sum of money 
to a third person,” absolutely and at all 
events,” at a time specified therein.” Unlike 
a note, it will be seen to primarily involve 
three parties. It is like a note, however, in 
the modes of stating the time in which it is 
payable, and of indicating the fact that it 
is negotiable,” as well as the want of neces- 
sity for words of negotiability.% It would 
unduly extend the present article to discuss 
the kinds and torms of bills, the parties 
thereto, the nature and effect of accept- 
ance, etc. , 

Checks.—A check is an order upon a 
designated bank or banker to pay a specified 
person a certain sum of money at all events. 
The amount is payable on presentation of the 
instrument, called its ‘‘presentment,’’ and 
demand of the money at the bank.” A 


is used in a larger sense, in its application to negotia- 
ble instruments, to mean merely ‘“‘written upon.” 
Commonwealth v. Butterick, 100 Mass. 12, 16 (see, 
also, as to “‘indorsement,” Rex v. Bigg, 1 Strange, 18, 
19); and accordingly it may be, and often is held an 
indorsement for the payee to write his name on the 
face of a promissory note; Harris v. Dubois, 30 N. J. 
L. 259, 262; Partridge v. Davis, 20 Vt. 499, 503; Gibson 
v. Powell, 6 How. (Miss.) 60, 62. See also Clark v. 
Sigowiney, 17 Conn. 511, 519; while the exact mode of 
making the indorsement is so immaterial that it may 
even be sufficient if it is written out on a slip of paper 
which is attached tothe back of a note: Folger v. 
Chase, 18 Pick. 63, 67. 

19 See Hinneman vy. Rosenback, 39 N. Y. 98, 100-101. 

20 “Order” alone is used in Munger v. Shannon, 61 
N. Y. 251, 255. 

21 See Burch v. Newberry, 1 Barb. 648, 662. Com- 
pare 3 Kent Com. 74; Gaur v. Louisville Banking Co., 
11 Bush, 180, 186,21 Am. Rep. 209, 211; Adams v. 
Boyd, 33 Ark. 33, 47. 

22 Pope v. Luff, 5 Hill, 414, 416; affirmed 7 Hill, 577, 
578. 

23 It is ordinarily in essence a request rather than an 
order to pay. Itis properly calleda “draft’? because 
it is drawn upon a second party who is to pay it to a 
third person. 

24 See Hinneman v. Rosenback, 39 N. Y. 98, 100; Cox 
v. Nat. Bank, 100 U. S. 704, 708, 3 Myer’s Fed. Dee. 
821. 

25 See, as to bill payable to bearer, Cox y. Nat. Bank, 
supra. 

% Adams v. Boyd, 33 Ark. 33, 48; Wells v. Bingham, 
6 Cush. 6, 7,52 Am. Dec. 750, 751. But see Cal. Civ. 
Code, § 3171; Dak. Comp. Laws, § 4517. Compare Ga. 
Code, § 2773. 

27 See, for various definitions of checks, to this or 
like effect, Bullard v. Randall, 1 Gray, 605, 606, 61 Am. 
Dec. 483, 434; Hawley v. Jette, 10 Oreg. 31, 85, 45 Am. 
Rep. 129, 130; Blair v. Wilson, 28 Gratt. 165, 170: 
Griffin v. Kemp, 46 Ind. 172, 174 (quoted almost en- 





check is not, then, ordinarily made payable 
at a fixed future date, as is often the case 
with notes and bills. The person to whom 
the money is payable may, however, as in 
the case of notes and bills, be named with 
or without the alternative words ‘‘to order’ 
or. ‘‘to bearer.’’ The drawing or framing of 
the instrument assumes the existence of a 
deposit of funds at the designated bank or 
with the banker named, standing to the 
credit of the person by whom the check is 
drawn or framed, and hence acceptance is 
not generally regarded as necessary to ren- 
der the instrument complete.” But a species 
of accepted check called a ‘‘certified check,”’ 
and marked ‘‘good’’ by the proper bank 
officer, is often used in transactions where 
such a guaranteed security is required or de- 
sirable ;* and acceptance or equivalent ac- 
tion is generally regarded as a prerequisite 
to remedy by a holder of the check against 
the bank for refusal to pay.*' Obviously a 
check, in its ordinary form, is essentially 
like a bill of exchange, payable as immedi- 
ately as possible and drawn, not on a 
banking individual, firm or company, but on 
a banking concern.” In both cases there’ is 
a drawer, a drawee and a payee, but aside 
from the difference in the character of the 
drawee just mentioned, and from the fact 
that the drawer of the check is generally the 
principal debtor, instead of being a mere 
surety like the drawer of a bill, there are 
various other kinds of divergence between 
the two kinds of instruments, besides those 
already indicated, relating to extension of 
time of payment by force of commercial cis- 
tom, remedies of parties, etc.” Being gen- 


tirely in Harrison v. Wright, 100 Ind. 515, 519,50 Am. 
Rep. 805, 808). As to requisite that instrument be 
payable on demand, see Harrison v. Nicollet Nut. 
Bank, 41 Minn. 488, 489, 16 Am. St. Rep. 718, 719. 

28 See Harrison v. Nicollet Nat. Bank, supra. 

29 See Hawley v. Jette, 10 Oreg. 31, 34-36, 45 Am. 
Rep. 129, 120-31. 

3% See Bickford v. First Nat. Bank, 42 IIl. 
241-43, 89 Am. Dec. 436, 488 39, and note, 442. 

31 See Harrison v. Wright, 100 Ind. 515, 520, 50 Am. 
Rep. 805, 809; Pickle v. Muse, 88 Tenn. 380, 385, 17 Am. 
St. Rep. 900, 902-3, and note, 907. 

8 Buta bill of exchange may be drawn on a bank 
(see Harrison v. Nicollet Nat. Bank, 41 Minn. 488, 490, 
16 Am. St. Rep. 718, 719-20), though such is not 
usually the case. 

33 See Hawley v. Jette, 10 Oreg. 31, 34-36, 45 Am. 
Rep. 129, 180-31; Griffin v. Kemp, 46 Ind. 172, 174-75; 
Morrison v. Bailey, 5 Ohio St. 13, 17-18, 64 Am. Dec. 
632, 633, and notes, 634. 
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erally, though not necessarily, drawn upon a 
bank in the vicinity, a check is more like an 
inland than like a foreign bill of exchange.™ 
Bank checks are of the greatest possible con- 
sequence in commercial transactions, and it 
is even said® that they ‘‘constitute by far 
the largest part of the practical currency of 
the business world.’’ So far as concerns the 
banker, he is entitled to the protection of a 
written check in paying out money deposited 
with him.* To the business man the ad- 
vantages of the use of checks are considera- 
ble. While bills are usually intended for 
purposes of utilizing credit by negotiation, 
and for thereby postponing a settlement of 
indebtedness, the main purpose of a check is 
to make immediate payment by a means more 
convenient to the parties concerned than 
coin or currency.” Accumulations of money 
may thus be paid out in suitable sums at the 
pleasure of the depositor, and a record more 
surely and readily kept of a variety of suc- 
cessive transactions, especially through the 
medium of the ‘‘stubs’’ which remain in check 
books after the checks are torn off, and 
which serve as memoranda of the instru- 
ments used. The ordinary form of a check 
is given in the note below.* 

Comparison of Notes, Bills and Checks.— 
Notes and bills, the original and _ typical 
forms of negotiable instruments, are gen- 
erally considered together, but they differ in 
various particulars. The vital differences 
between a note and a bill, as ordinarily 
framed, are that the one is a promise to pay, 
the other a request to pay; and that the 
former directly involves only two parties, the 
persons by whom and to whom the amount is 
payable, while the latter involves also an- 
other person who holds the funds out of 


34 See, as to resemblance between check and inland 
bills of exchange, Barnet v. Smith, 30 N. H. 256, 264, 
64 Am. Dec. 290, 293, and note, 296. A check is so far 
a species of bill of exchange as to fall within the stat- 
ute of limitations relating to “bills of exchange, 
orders,” ete. Rogers v. Durant, 11 S. C. Rep. 754, 
noted and quoted, 33 Cent. L. J. 62. 

35 By Green, J., in Northumberland Bank v. Mc- 
Michael, 106 Pa. St. 360, 464, 51 Am. Rep. 529, 530. 

3% McEwen v. Davis, 39 Ind. 109, 111-12. 

87 See 1 Schouler Pers. Prop. (2d ed.) § 465. 

38 $——(inserting number) —— (inserting place) —— 
(inserting date), —— (inserting name of bank or 
banker), pay to —— (inserting name of payee [or 
order, or or bearer, or tothe order of —— (inserting 
name) ] —— (inserting number) dollars. 

(inserting name.) 








which payment is to be made. But bills 
and notes are similar in many of their feat- 
ures, and in their prime requisites. The es- 
sential qualities of a bill or note, as usually 
viewed, are: Ist. That it be payable at alb 
events, and not dependent on any contin- 
gency, nor payable out of a particular fund ;: 
and 2d. That it be for the payment of money 
only, and not for the performance of some 
other act, or in the alternative.” The re- 
semblance between bills and notes becomes 
still closer in the case of an indorsed note 
and an accepted bill. We then have the 
maker of the note, corresponding, in the 
main, with the acceptor of the bill; the in- 
dorser of the note, similarly corresponding 
with the drawer of the bill; and the payee of 
the note, similarly corresponding with the 
identically-named party to the bill. The 
correspondence exists to this extent, that 
both maker and acceptor are the principal 
parties, to be called on for payment before 


89 See 1 Schouler Pers. Prop. (2d ed.) § 443. But 
instruments may be regarded as bills of exchange be- 
cause designed to be treated as such, though they are 
drawn by a party upon himself and are in strictness 
promissory notes as involving best two parties. Will- 
iams v. Ayers, L. R.3 App. Cas. 133, 142-43; and so 
an instrument may be a bill of exchange though a 
party draw on himself or another payable to his own 
order. Randolph v. Parish, 9 Port. 66, 78. An in- 
stance of a bill drawn by a party upon himself, in 
Starke v. Cheesman, Carth. 509 (1699), is noted in 
Potter v. Tsler, 2 Met. 58, 62. But compare, as coun- 
ter tosuch an instrument constituting a bill of ex- 
change, when drawn upon a company by its manager, 
Miller v. Thompson, 3 Man. & G. 576, 580. The theory 
that there should be three parties to a bill is not neces- 
sarily infringed upon by the fact that two or all are 
united in the same person. 

4# Cook v. Satterlee, 6 Cowen, 108, 16 Am. Dec. 5382, 
quoted, as to notes, in Arnold v. Rock River Valley 
Union R. R. Co.,5 Duer, 207, and Bell v. Yates, 33 
Barb. 627, 639. See, also, to like effect, as to notes, 
Durham v. Manrow,2 N. Y. 533, 543; Citizens Nat. 
Bank v. Piollet, 126 Pa. St. 174, 12 Am. St. Rep. 860, 
861, with notes, 861. Applying the rule that commer- 
cial paper, to be negotiable, must be certain, uncondi- 
tional, and not contingent, and as to requisite that in- 
strument be payable in money, see Thompson v- 
Sloan, 23 Wend. 71, 73, 35 Am. Dec. 546, 547; Hinne- 
man v. Rosenback, 39 N. Y. 88, 101; Chrysler v. Renois, 
43 N. Y. 209, 212; Leiber v. Goodrich, 5 Cowen, 186, 
187. But under the Code of Georgia, § 2764, a prom- 
issory note may be made payable in other articles of 
value besides money. The requirement that the sum 
be certain and not contingent is developed in Smith v. 
Nightingale, 2 Stark. 375, 376; Barlow v. Broadhurst, 
4 Moore, 471, 473. Concerning contingency as to time, 
see First Nat. Bank v. Carson, 60 Mich. 432, 436-37; 
and concerning contingercy as to parties, see Blanck- 
enhagen v. Blundell, 2 Barn. & Ald. 417, 419-20; Fer- 
ris vy. Bond, 4 Barn. & Ald. 679, 681. As to require- 
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any other parties are liable ;*! while the first 
indorser of a note and drawer of a bill incur 
but a secondary lialibity. The payee in both 
cases obviously occupies a similar position. 
In regard to checks, sufficient comparison of 
these instruments with bills has already been 
made. NaTHAN NEWMARK. 
San Francisco. 


ment that money be paid out of a particular fund, see 
Jones v. Simpson, 2 Barn. & C. 318, 321. 
41 See 1 Schouler Pers. Prop. (2d ed.) § 447. 








CORPORATE STOCK — FRAUDULENT ISSUE — 
FORGERY—NEGLIGENCE. 


HILL V. C. F. JEWETT PUB. CO. 





Supreme Judicial Court of Massachusetts, June 26, 1891. 


Where the president of a corporation, having no 
actual or ostensible authority to issue stock, and no 
duty connected therewith except to sign the certiti- 
cates with the treasurer, and no right to the custody 
of the corporate seal, procures blanks from the book 
of certificates, impresses the corporate seal thereon, 
and having forged the treasurer’s signature thereto 
and filled them out, pledges them to secure his indi- 
vidual debt, the company will not be liable thereon, 
on the ground that the directors were negligent in 
permitting the president to remain in office, after he 
had broken his promise to pledge certain shares of his 
own stock to them, to secure his subscription, and had 
pledged them to another party. 


C. ALLEN, J.: The by-laws of the defendant 
corporation provide that ‘each stockholder 
shall be entitled toa certificate of stock under 
the seal of the corporation, and signed by its pres- 
ident and treasurer.”’ ‘The certificates taken by 
the respective plaintiffs each called for these two 
signatures, and purported to bear them. The 
plaintiffs were therefore apprised of the neces- 
sity for two signatures. In point of fact, how- 
ever, the certificates did not bear the signature 
of the treasurer, his name having been forged by 
the president. There was no special provision in 
the by-laws giving the president anything to do 
in respect to the issuing of certificates of shares, 
except a requirement that he should sign all-such 
certificates. Transfers were to be recorded by the 
clerk. The purchaser named ina transfer so 
recorded was entitled toa new certificate upon 
producing the transfer to the treasurer, and de- 
livering to him the former certifica'e. There was 
no actual or ostensible authority inthe president 
to issue certificates. He was only to sign them. 
The certificates taken by the plaintiffs were in- 
valid for want of the two signatures required by 
the by-laws. But the plaintiffs contend that the 
defendant is nevertheless bound to make the 
certificates good, or responsible for their being 
bad, on the ground that it was negligent in per- 
mitting Jewett to remain president of the corpo- 





ration, in view of his previous known miscon- 
duct, and to have control of its certificate book 
and seal, an@ that the cases fall within the prin- 
ciple that, where one of two innocent persons 
must suffer a loss from the fraud of a third, the 
loss must be borne by the one whose negligence 
enabled the third person to commit the fraud. 
In order to reach this conclusion, it must be 
made to appear that the frauds and forgeries of 
Jewett were such natural anc probable results of 
his continuance in the office of president of the 
corporation that the defendant ought to have 
anticipated and guarded against them, and also 
that the plaintiffs on their part exercised due 
diligence and precaution in accepting the cer- 
tificatesfrom him. Inthe absence of any pre- 
vious misconduct on Jewett’s part, it could 
hardly be maintained that there was any neg- 
ligence on the part of the corporation in keeping 
its seal and book of certificates of shares where 
the presidert could have access to them, so as to 
be able to remove blank certificates from the end 
of the book and impress the corporate seal 
uponthem. We are not aware that it is cus- 
tomary for corporations in this country to keep 
their seals or books of certificates in such a way 
that access to them can only be had when two or 
more Officers are present. The chief safeguard 
in respect to the certificates is the necessity of 
two signatures; and accordingly, when one who 
has had confidence reposed in him has availed 
himself of his opportunity to commit a fraud up- 
on others by means of forgery, it has usually 
been held in England that the loss was not a nat- 
ural or probable result of the confidence thus re- 
posed, even though it showed carelessness, and 
that it was too remote to be properly chargeable 
upon those who were thus careless in reposing 
the confidence. Bank of Ireland vy. Evan’s 
Charities, 5 H. L. Cas. 389; Mayor, ete., of En- 
gland v. Bank of England, 21 Q. B. Div. 160, 176; 
Swan v. North British Australasian Co., 2 Hurl. 
& C.175, 189. See, also, Vagliano v. Bank of 
England, 22 Q. B. Div. 103, 117, on appeal, 23 Q. 
B. Div. 248, 255, 263. The plaintiffs rely much on 
Shaw v. Mining Co., 13 Q. B. Div. 103, which in 
many of its general features much resembles the 
present case, but with certain differences. In 
that case the secretary of the defendant company 
issued a certificate of shares, with the name ofa 
director forged by himself. The person to whom 
it was issued bought shares on the market, 
through a broker, who received a transfer signed 
by the secretary, accompanied by what purported 
and in all respects appeared to be a regularly 
issued certificate of those shares. These were 
deposited at the company’s office, with the re- 
quest for the issue of a new certificate, in the 
usual way. The new certificate was issued, in the 
usual form, by the secretary, but the signature of 
a director, which was required, was forged. It 
was a part of the regular and authorized duty of 
the secretary to receive and examine transfers 
and certificates of shares, to have transfers reg - 
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istered, to procure the preparation, execution, 
and signature of certificates, with all requisite 
and prescribed formalities, and thereupon to 
issue them to the persons entitled to receive 
them. Moreover, the company, after the issue 
of the certificate, paid a dividend thereon, by 
check signed by the secretary and two directors. 
The decision of the case, which was not heard 
before the court of appeal, was placed on the 
ground that the company had made it the duty 
of the secretary to procure the preparation, ex- 
ecution, and signature of certificates with the 
prescribed formalities, and thereupon to issue 
them to the person entitled to receive them. 
The principal fact upon which the decision 
turned is wanting in the case before us. The 
president of the defendant corporation was not the 
proper officer to issue certificates, and the cer- 
tificates which the plaintiffs received did not 
come from the office of the defendant in regular 
course of bnsiness, but they were received by the 
plaintiffs under private and personal transactions 
between themselves and Jewett, the president. 
The plaintiffs, however, contend that the pre- 
vious and known misconduct of Jewett had been 
such that it distinguishes the present case from 
others, and that by reason thereof the defendant 
should be held responsible for his acts. This 
misconduct consisted in pledging his shares to 
Evans & Co. when he had agreed to pledge them 
to his associates in the corporation. According 
to the original understanding when the corpo- 
ration was formed, Estes & Lauriat subscribed and 
paid for the whole of the stock, but there was an 
agreement under which Jewett was to have the 
option of buying one-half of the stock ata cer- 
tain price at any time within one year. Jewett 
was president of the company, and Jackson, one 
of the firm of Estes & Lauriat, was treasurer. 
Ip the absence of the two senior members of the 
firm, Jewett elected to take his half of the stock, 
but stated that he could not very easily pay for it 
then, and Jackson consented to issue the certifi- 
cates to him with the understanding that he was 
to give his notes for them, and that the firm 
would hold the stock as collateral. The stock 
was accordingly issued to Jewett, who took it, 
and did not pledge it to the firm, but afterwards 
pledged it to Evans & Co. Thereis no distinct 
statement how it happened that Jewett was 
allowed to take away the certificates, instead of 
pledging them on the spot to the firm; nor how 
soon afterwards he pledged them to Evans. 
Apparently confidence was reposed in him, and, 
at apy rate, there is nothing to show that any 
steps were taken to compel him to pledge the 
shares to the firm accoreing to his promise. 
What Jackson did in consenting to the issue of 
the stock to Jewett, without retaining it in 
pledge, was within his power as a member of the 
firm. On the whole, we find nothing to show 
that the corporation or its other members had 
reason to suppose from what Jewett had done 
that he would be likely to issue forged certifi- 





cates of shares, if allowed access to the certificate 
book and seal of the corporation; and accord- 
ingly it is not te be held responsible for his crim- 
inal fraud, as for an act made: possible by its 
negligence. In the cases heretofore determined 
by this court, where a corporation was held re- 
sponsible for the fraudulent issue of shares, the 
certificates were in fact signed by the proper 
officers, whose signatures were required, and 
there was carelessness onthe part of the pres- 
ident in leaving certificates signed in blank by 
himself with the treasurer, and also carelessness 
on the part of other officers of the company. 
Allen v. Railroad Co., 150 Mass. 200, 22 N. E. 
Rep. 917. In each case the entry mus; be, judg- 
ment on the verdict. 


Norte.—‘‘As a general rule a corporation is estop- 
ped to deny the validity of certificates issued in proper 
form under its seal, and duly signed by the officers 
authorized to issue certificates, if they are held by 
persons who took them for value without knowledge 
or notice that they had been fraudulently issued.” 
Allen vy. R. Co., 150 Mass. 200, 22 N. E. Rep. 917, citing 
Moores v. Citizens Nat. Bank, 111 U. 8. 156; Boston, 
etc. R. Co. v. Richardson, 135 Mass. 473: Machinist 
Nat. Bank v. Field, 126 Mass. 345; Pratt v. Taunton 
Copper Mfg. Co., 123 Mass. 110; New York, etc. R. Co. 
Schuyler, 34 N. Y. 30, 64; Titus v. Great West. Turn- 
pike Co., 61 N. Y. 237; Holbrook v. N. J. Zine Co., 57 
N. Y. 616; Shaw v. Port Phillip M. Co., 13 Q. B. Div. 
103. This doctrine rests on the general principle of 
ageney and the rule of resfondeat superior. “In 
every such case the principal holds out his agent as 
competent and to be trusted, and thereby, in effect, he 
warrants his fidelity and good conductin all matters 
within the scope of the agency.” Story on Agency, § 
452. 

A leading case, which happily illustrates this obli- 
gation of the company, is New York, etc. R. Co. v. 
Schuyler, 34 N. Y. 30.. ‘The company regulated the 
transfer of stock and tne issuing of certificates on such 
transfer, in its by-laws, adopting a form of transfer 
and certificate of assignment, with power of attorney 
indorsed thereon, and, as far as possibbe, gave its stock 
the characteristics of negotiability. It established a 
transfer office and agency in New York city, and made 
its president, Robert Schuyler, its transfer agent, thus 
affording unbounded facilities for dealing in the stock. 
This course was legitimate, but the court held that it 
carried with it corresponding duties and obligations 
The directors surrendered the business to Robert 
Schuyler without any supervision; handed over to 
him all the power of the directors in respect to the 
transfer of stock at the New York agency; furnished 
him with blank treasurer’s certificates, assignments 
and powers, bound in books, the stock ledger and 
other books, and gave into his keeping the manage- 
ment of such books, and the employment of the clerks 
necessary for that purpose. For more than seven 
years they left him the exclusive management of the 
enormous business of the transfer office, which was by 
no means limited to the mere duty of confirming 
transfers and issuing certificates upon transfers. The 


stock originally was in most instances transferred on 
behalf of the company by one of the transfer agents. 
Much of it was sold by Robert Schuyler, as transfer 
agent on behalf of the company. The company kept 
no bank account for the deposit of moneys, but money 
received on bebalf of the company by Robert Schuyler 
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from time to time, as the president or transfer agent, 
was deposited by him in the bank under the name of 
R. & S. L. Schuyler, and when any payment was made 
by Schuyler, on behalf of the company, the money was 
frequently obtained from the firm, and large amounts 
were from time to time raised in the name of the firm, 
indiscriminately, on genuine and fraudulent certifi- 
cates of the stock of the company. The proceeding 
was a bill in equity brought by the company after 
the discovery of the fraudulent overissue against a 
large number of persons, holders of the over-issued 
stock, for a cancellation thereof. The court held the 
stock invalid and cancelled it, but proceeded to give 
the defendants damages in the same action for the 
fraud practiced on them by the plaintiff’s agent. See 
also Craft v. So. Boston R. Co , 150 Mass. 270; British 
Banking Co. v. Charnwood, etc. R. Co.,18 Q. B. Div. 
714; Willis v. Philadelphia R. Co., 13 Phil. 34; Peo- 
ple’s Bank v. Kurtz, 99 Pa. St. 346. 

Where the fraud was not committed by any of the 
officers of the company, but by a clerk in its employ- 
ment, who succeeded in deceiving the president and 
assistant treasurer, and induced them to sign a certifi- 
cate after all the stock had been issued, and receipted 
for itin the name of a fictitious person, and also 
signed the fictitious name to the transfer books of the 
company, witnessing the signature in his own name. 
It was held, in an action against the company by a 
firm of brokers, who in good faith at the request of 
the clerk, had sold the certificate, giving the guarantee 
of its correctness required by the rules of the stock 
exchange, having first made inquiry and found that 
the stock had been regularly countersigned and regis- 
tered by the Central Trust Company, that the com- 
pany was estopped to deny the validity of the stock. 
Jarvis v. Manhattan Beach Co.,53 Hun, 362. See also 
Manhattan Beach Co. v. Harned, 23 Blatchf. 494, 27 
Fed. Rep. 484. 

Nor does the mere fact that the certificate contains a 
forgery, as in the principal case, invalidate it, in the 
hands of an innocent holder for value, if the 
forgery was perpetrated by an officer of the corpora- 
tion, placed in authority, and intrusted with the cus- 
tody of its stock books, and held out by the company 
as the proper source of information on the subject. 
Such was the case of Shaw v. Port Philip, etc. M. Co., 
13 Q. B. Div. 103, cited and discussed in the principal 
case. See also the American case.of Tome v. Parkers- 
burg, etc. R. Co., 39 Md. 36, arising out of a strikingly 
similar state of facts. There, the secretary of a com- 
pany, having custody of the corporate seal, impressed 
it upon certificates of stock, and, forging a director’s 
signature, issued the stock. The court held the com- 
pany liable thereon in the hands of a bona fide holder, 
saying, in reply to the contention that the case differed 
from ordinary fraudulent issues of stock because of 
the forgery, and the fact that the fraud was carried 
out by means of forgery: ‘‘How does this make any 
difference? It is said it does so, because no decision 
has ever yet given validity to a forged document. It 
is asserted that there is a distinction between forgery 
and other fraud, but the court fails to see that it is so. 
A director is to sign every certificate, and certain 
other formalities are to be observed. These formaili- 
ties had in the present case apparently been observed. 
The person who receives the certificate knows whether 
he received it from the secretary, but he cannot 
verify the due observance of other formalities. The 
company has therefore madeit a part of the duty of 
the secretary, and within the scope of his authority to 
warrant the genuineness of each certificate he issues.’’ 

On the other hand, where the holder takes the stock 





through an unusual or irregular channel, and does not 
use the opportunity which may be afforded him to 
verify the due observance of the formalities of its 
issue, the company is not liable. The principal case 
is an excellent illustration of this limitation of the 
doctrine. Another is Moores v. Citizens’ Nat. Bank, 
111 U. 8. 156, where the contest was on certificates 
issued by the cashier of a national bank on blanks 
signed by the president and left with him to be used 
if needed. It was held that the plaintff, having dealt 
with the cashier individually, and loaned money to 
him for his private use, and received from him cer- 
tificates of the stock in her own name, which stated on 
its face that shares were transferable only on the books 
of the bank, on the surrender of the former certificate, 
no certificate having been surrendered either by him 
or by her, and there being no evidence that the bank 
had ratified or received any benefit from the transac- 
tion, could not recover. 








CORRESPONDENCE. 





NEBRASKA DIVORCE LAW. 
To the Editor of the Central Law Journal: 


In the JOURNAL of August 26th, there is a refer- 
ence to a decision of a judge of one of the district 
courts of Nebraska, holding that a marriage valid in 
Missouri might be void in Nebraska. I know nothing 
about the case or the ruling spoken of. It is probable, 
however, that the case arose out of section 45 of our 
divorce law, which reads as follows: “It shall be un- 
lawful for anv person who shall obtain a decree of 
divorce to marry again during the time allowed by law 
for commencing proceedings in error or by appeal for 
the reversal of such decree, and in case such proceed- 
ings shall be instituted it shall be unlawful for the 
defendant in error or appellee to marry again during 
the pendency of such proceedings, and a violation of 
this act shall subject the party violating it to all the 
penalties of other cases of bigamy.’’ One object of the 
law, no doubt, was to enable a party who had been 
served by publication to appear and defend, and thus 
prevent, as far as possible, fraudulent divorces. No 
question arising under the statute has ever been pre- 
sented to our supreme court, but it is very evident 
that the legislature in passing the act in question did 
not intend to facilitate the granting of divorces. M. 


JETSAM AND FLOTSAM. 





THE RIGHT OF A MAN TO Kiss His WIFE ON THE 
PUBLIC STREET.—Boston forgot for a time the 
eructation about General Butler, Judge Carpenter and 


_ Mrs. Jobnson, and turned its educated intellect upon 


the burning question of the right of a young husband 
to kiss his pretty wife upon the public street. Sucha 
thing was actually attempted and accomplished at a 
late hour the other evening, by a young gentleman 
standing high in Boston society, while waiting with 
his handsome young wife in a doorway for astreet car. 
No one appeared to be present; the lamps burned 
dim; and for that reason the osculatory smack was no 
doubt louder than it otherwise would have been. It 
vibrated on the quick ear of a Milesian policeman,— 
ever watchful and ubiquitous—always, according to 
tradition, in the right place at the right time—listen- 
ing and watching for hamesecken. Patrolman 
Maguire interposed an objection in the name of the 
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majesty of the law, and, mistaking the character of 
the too tender young couple, ordered them to “muve 
an.” The gallant young husband told the representa- 
tive of the law that it was none of his business. There- 
upon thetwain were arrested and dragged before his 
lordship Mr. Justice Burke (another Milesian, of 
course) judge of the police court. Barrister Pelton 
appeared for the defense and characterized the arrest 
as the most outrageous act ever performed by a 
patrolman. “Is it a crime,’? demanded he, “fora 
man to kiss his wife on the street?’? His lordship de- 
livered atruly Milesian judgment. He did not think 
the arrest an outrage, as the fact of their kissing each 
other on the street was certainly an unusual act in the 
vicinity of an officer who did not know their relation 
to each other, and especially at that time of n‘ght. In 
his lordship’s opinion it would have been better for 
them to have deferred this expression of their 
marital affection until they had reached their home; 
but he could not say that the act itself was a criminal 
act. He however did not put his decision on that 
ground, but preferred to rest it upon an exercise of 
the pardoning power. Therefore, in view of the fact 
that the arrested parties were highly respectable, and 
that a conviction would injure their good name, he 
ordered their discharge.—American Law Review. 








BOOKS RECEIVED. 





A TREATISE on the Law of Bills of Lading. By 
Wiliam W. Porter, of the Philadelphia Bar. 
Philadelphia: Kay and Brother, Law Booksellers, 
Publishers and Importers. 1891. 


DiGest OF LAWYERS’ REPORTS, Annotated. Vol- 
umes I, to X., inclusive, with full Index to Notes 
and Table of Cases Reported. Prepared and pub- 
lished by Tbe Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y. 1891. 


A TREATISE on the Law of Personal Property. By 
Joseph J. Darlington, LL.D., of Georgetown Uni- 
versity, College of Law. Founded on the Treatise 
of Joshua Williams, Esq. Philadelphia: T. & J. 
W. Johnson. 1891 


BRIEF FOR THE ARGUMENT OF QUESTIONS Arising 
upon the Pleadings on the Trial of Issues of Law 
or Fact in Civil Actions at Law, in Equity, and 
under the New Procedure. By Austin Abbott, of 
the New York Bar. New York: The Diossy Law 
Book Company, Publishers: 1891. 


AMERICAN AND ENGLISH ENCYCLOP#ZDIA OF Law, 
Compiled under the Editorial Supervision of John 
Houston Merrill, Late Editor of the American and 
English Railroad Cases, and the American and 
English Corporation Cases. Vol. XVI. North- 
port, Long Island, N. Y.: Edward Thempson, 
Law Publisher. 1891. 


A DICTIONARY OF Law, containing Definitions of 
the Terms and Phrases of American and English 
Jurisprudence, Ancient and Modern, including 
the Principal Terms of International, Constitu- 
tional and Commercial Law; with a Collection of 
Legal Maxims and Numerous Select Titles from 
the Civil Law and other Foreign Systems. By 
Henry Campbell Black, M. A., author of Treatises 
on “Judgments,” ‘*Tax-Titles,” ‘Constitutional 
Prohibitions,” etc. St. Paul, Minn.: West Pub- 
lishing Ce. 1891. 


THE INTERSTATE COMMERCE Law: Being the Act 
to Regulate Commerce, which was approved Feb- 
ruary 4, 1887, and in effect April 5, 1887; as 
amended by Act approved and in effect March 2, 
1889, and Act approved and in effect February 10, 
1891; with Rules and Forms adopted by the Com- 
mission, together with Annotations of Cases con- 
struing the Law, decided 0 
Commerce Commission, Unite 


the Interstate 
States Supreme 





Couit and Federal Courts. By John Theo. 
Wentworth, of the Wisconsin Bar, former Law 
Clerk of the Interstate Commerce Commission. 
Chicago: T. H. Flood & Co. 1891. ” 


QUERIES. 





QuERY No. 4. 

A and B are partners. They both sell their entire 
interest in the business, at the same time, to the same 
parties. Their partnership funds are deposited at the 
First National Bank. A owes the Second National 
Bank a purely private debt. Soon after the sale, and 
before any settlement of the partnership business, he 
makes out a check in the firm name, payable to him- 
self, on the partnership funds in the Firsi National, 
and, taking it to the Second National, pays his private 
note with it, without the knowledge or consent of his 
partner. The Second National then takes the check 
to the First National and receives the money. The 
partnership being insolvent, what are the rights of the 
partnership creditors? J. 





QuERY No. 5. 
Which is the more correct way to execute a deed by 
a corporation, viz: The Missouri Pacific Railway 
Company, by Jay Gould, president, or Jay Gould, 
president of the Missouri Pacific Railway Company? 
Which is more in accordance with the statute of 
Missouri? 


HUMORS OF THE LAW. 





“Did you see this tree that has been mentioned, by 
the roadside?” an advocate inquired. 

**Yes, sir, I saw it very plainly.” 

“Tt was conspicuous, then?” 

The witness seemed puzzled by the new word. He 
repeated his former assertion. 

The lawyer with a sneer then asked, ‘‘What is the 
difference between plain and corpicuous? 

But he was hoist with his own petard. The witness 
smoothly and innocently answered, “I can see you 
plainly sir, among the other lawyers, though you are 
not a bit conspicuous.” 


Some years ago a young man applied to the district 
court of Dallas, Tex., to be admitted to practice there. 
A lawyer was appointed to examine the qualifications 
of the candidate for admission to the bar. The young 
man was rather deficient in Blackstone and Greenleaf. 
It looked very much as though he lacked the requisite 
preparation, and the examining lawyer badgered him 
until his brow was beaded with perspiration. ‘Do 
you know what fraud is in the judicial sense of the 
word?” inquired the examining attorney. ‘I don’t 
—I hardly think I do,” was the stammering re- 
ply. ‘Well, fraud exists when a man takes advantage 
of his superior knowledge to injure an ignorant per- 
son.” 

“So that’s it, is it? Thenif you take advantage of 
your superior knowledge of law to ask me questions 
I can’t answer, owing to my ignorance, and in conse- 
quence thereby Iam refused a license, I will be in- 
jured, and you will be found guilty of fraud. Won’t 
you Judge?” The lawyer was very thoughtful fora 
few moments and then added reflectively: 

“My young friend, I perceive you have great natu- 
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ral qualifications for the bar, and I shall recommend 
that a large, handsomely engrossed and richly en- 
graved license be granted you in spite of your igno- 
rance.”’ 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Becent Decisions. 


ALABAMA 15, 17, 21, 30, 31, 40, 43,50, 59,67, 71, 72, 76, 87, 93 
96, 101, 102, 106, 110 

CALIFORNIA...... cose “ag > ze 49, ey “ = 7 = 120 

COLORADO... 

CONNECTICUT... 


ec ee reece cccccs coccescocces By 23, 29, 34, 60 














FLORIDA......+...- 

PIns 500000000 90000) cocstecoeweneverce coccosseecosnn nee 

ots 66 0.06000 06cncbesebecness conccccceces sesso +201 07 

INDIANA...... «+2023, 45, 68, 69, 70, 88, 91, 98, 99, 104, 1M, 117 

KANSAS.......s000 Sbbe Nededeveccesesseonecsesepeneel 

LOUISIANA......... wate seen acees seceurecsvess iui 73 

ED. Lnecchccceneseesaeerercesocpessienpenne 

TINE 0c cence ccccse cccqceccocccocce -coccececesetty Oty OO 

MINNESOTA........- ee eps Pibbsnewinedewesve cooscestay My OP 

MISSISSIPPI.., 

MISSOURI... 

NEBRASKA 9, 11, 14, 18, 20, 27, 38, 37, 51, 55, 63, 65, 66, 105, 108 
115 


orc vccces cccese cccccccccecccccels Soy 118 
ceccccccce eee ceeeeD 


OREGON.....ceeeeeeeeee 







WGhetestbeds coecestescotesesecesses euoesseeneeee 
TEXAs 10, 12, 16, 39, 42, 44, 53, 57, 58, 77, 92, 111, 112, 118, 114 
UNITED STATES ©. CO... ccccccccccccsccccccce oeeveeee D4, 64 
UNITED STATES D. C.....cccceecesseee cee Socncsseces.ccecesh 
WASHINGTON..... cccce coccscecs voecoeopecuc 32, 46, 62, 82, 89 


1. ADMINISTRATION—Jurisdiction.—Though, under the 
laws of Oregon, both the administrator of a partnership 
estate and the administrator of an individual are ap- 
pointed by and are under the control of the county 
court, that court, in the absence of a statutory provis. 
ion, has not exclusive jurisdiction of an action between 
them to determine the title to certain property, but 
such action is within the jurisdiction of the circuit 
court.— Gardener v. Gillihan, Oreg., 27 Pac. Rep. 220. 

2. ADMINISTRATION — Payment of Ciaims.—Where a 
party dies pending his appeal from a judgment against 
him, and his administratrix is substituted in his stead 
as appellant, an affirmance of the judgment makes it a 
judgment against her as administratrix, and aconclu 
sive and established claim payable out of the estate 
prior to distribution; and the discharge of the admin- 
istratrix before its payment, unless there is an insuffi- 
ciency of assets, is invalid.—Green v. Taney, Colo., 27 
Pac. Rep. 249. 

3, ADMINISTRATORS—Personal Promise.—The oomend 
promise of an administrator to pay a debt contracted 
by decedent, if the assets, of the estate are not suffi- 
cient, is without consideration, and void. — Vogel v. 
0’ Toole, Ind., 28 N. E. Rep. 209. 

4. ADMIRALTY— Seaman’s Wages.— A purchase ofa 
seaman’s claim for wages against a vessel by the owner 
of the vessel is, in legal effect, a payment of the sea- 
man’s claim, and discharges the vessel of the lien for 
wages. — The Georgia, U. 8. D. C. (N. Y.), 46 Fed. Rep. 
669. 


5. ADVERSE POSSESSION — Actual Occupancy. — In 
ejectment, the agreed statement of facts set out that 
both plaintiff and defendant owned land adjacent to 
that in dispute; that plaintiff had the better title to the 
land in dispute, but that defendant had been in actual 
possession of part of it long enough to acquire title by 





limitation, if his possession of the part claiming the 
whole should be held to give him adverse title to the 
whole tract. Held, that since the agreed statement did 
not show that plaintiff was in actual possession of the 
land adjacent to that in dispute, and did show that de- 
tendant had actual possession of a part of the tract, 
claiming the whole, judgment should be for defendant. 
—Ozark Plateau Land Co. v. Hayes, Mo., 16 8. W. Rep. 
957. 

6. APPEAL—Bill of Exceptions.—Amendment.—Under 
Code Civil Proc. Cal. § 652, providing that “‘if the judge 
in any case refuse to allow an exception in accordance 
with the facts, the party desiring the bill settled may 
apply by petition tothe supreme court to prove the 
same,” the supreme court has no authority to 
review the disallowance of amendments proposed 
by the prevailing party to a bill of exceptions taken by 
the losing party.—Jn re Gates, Cal., 27 Pac. Rep. 195. 

7. APPEAL—Jurisdiction.—Though the Missouri court 
of appeals transfers 4 case to the supreme court, certi- 
fying that a constitutional question is involved, yet, if 
the record fails to show that a constitutional question 
was raised in the trial court, the supreme court has no 
jurisdiction of the case.—Bennet v. Missouri Pac. R. Co., 
Mo., 168. W. Rep. 949. 

8. APPEAL—Swearing Jury.— An objection made for 
the first time in the appellate court to the manner in 
which the jury was sworn comes too late to avail the 
party raising the objection.—Jacksonville T. ¢ K. W. Ry. 
Co. v. Neff, Fla., 9 South. Rep. 653. 

9, ASSIGNMENT FOR BENEFIT OF CREDITORS.—A credit- 
orof an assignor, who through hisown fault fails to 
present his claim against the estate within the time 
limited therefore by law,is barred from participation 
in any dividends or distribution of the estate of the as- 
signor.—Clendening v. Perrine, Neb., 49 N. W. Rep. 334. 

10. ATTACHMENT.—When an attachment is quashed, 
the proceeds of the sale of the attached property 
should be restored to defendant, andthe court has no 
right to direct it to be paid on the judgment of the at- 
taching plaintiff recovered in the main action.—Petty v. 
Lang, 'Tex., 168. W. Rep. 999. 

11. ATTACHMENT—Justification.—It is the settled law 
of this State that, where a sheriff attaches property 
found in the possession of a stranger to the suit, claim- 
ing titiec, in an action of replevin therefor by such stran- 
ger, the officer, in order to justify the seizure, must not 
only prove that the attachment defendant was indebted 
to the plaintiff in attachment, put that the writ was 
regularly issued.— Bartlett v. Cheesebrough, Neb.,49 N. W. 
Rep. 360. 

12. ATTACHMENT — Sale. — Where persons who have 
bought goods sold under attachment as perishable, and 
hence have acquired absolute title thereto, though part 
of them were not the property of defendant, and who 
have accounted to the true owner of such goods for 
their. value, file a motion to have such amount repaid 
to them out of the proceeds of the attachment sale, a 
demurrer to the motion will be sustained if it tails to 
show what the goods in question sold for.—Myer v. 
Sligh, Tex., 16 3. W. Rep. 1022. 


13. ATTORNEY AND CLIENT—False Representations.— 
Where, ina suit by an attorney against a county for 
services rendered the county, under a contract, defend- 
ant pleads that the contract was procured by fraudulent 
representation on the part of the attorney, but adduces 
no evidence to substantiate this plea, it is proper for 
the court to refuse instructions on the question of such 
fraudulent representation.— Thrasher v. Green Guay, 
Mo., 168. W. Rep. 955. 

14. BILL OF EXCEPTIONS.—When a party, without fault 
on his part, has been prevented from preparing and sub- 
mitting to the adverse party his bill of exceptions with- 
in the time allowed by law, on account of the inability of 
the court reporter to furnish a transcript of the testi- 
mony in time, the judge who tried the case should sign 
and allow the bill when presented to him.— State v. Gas- 
lin, Neb., 49 N. W. Rep. 353. 
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15. CARRIERS—P: gers—Neglig —Where a per- 
son, not an employee of the railroad company, rides, 
with the acquiescence of the superintendent, on a car 
which he knows is for the use of the company’s em- 
ployees only, and not for passengers, he does so under a 
mere license, and the company is responsible for inju- 
ries sustained by him, or his death, only when caused 
by its wanton or intentional wrong.— McCauley v. Ten- 
nessee Coal, Iron § Railroad Co., Ala., 9 South. Rep. 611. 


16. CARRIERS OF PASSENGERS—Negligence.—A railroad 
company which has provided a safe exit from its cars, 
while at the same time there exists another way which 
is not safe, and which is in such general use by its pas- 
sengers as to induce the belief that it was provided in 
part st least for that purpose, is liable for injury re- 
ceived by a passenger using such unsafe exit without 
warning from the company’s servants.—Missouri Pac. 
Ry. Co. v. Long, Tex., 168. W. Rep. 1016. 


17. CARRIERS OF PASSENGERS — Punitive Damages.— 
The fact that the track where the accident occurred 
was theretofore defective, and that defendant’s officers 
and servants might have known it, does not render de- 
fendant liable for punitive damages, unless there was a 
probable consciousness on their part that such an acci- 
dent would be the probable consequence of suck de- 
fects.—Richmond ¢ D. Ry. Co. v. Vance, Ala., 9 South. 
Rep. 574. 


18. CHATTEL MORTGAGE.—Where a chattel mortgage 
provides that the debt shall draw interest and shall be 
paid at certain stated times, and thereby is an implied 
agreement that the mortgagor shall remain in posses- 
sion of the property until there is a default in payment, 
a provision “that, “if the mortgagee shall at any time 
feel unsafe or insecure, he may seize and sell the prop 
erty,” will not authorize such mortgagee, without evi- 
dent cause, to seize and sell such property before the 
debt becomes due.—Lichten berger v. Johnson, Neb., 49 N. 
W. Rep. 336. 





19. CHATTEL MORTGAGE—Foreclosure.—In Colorado, 
when there has been no default in the payment ofa 
debt secured by a chattel mortgage before the mort- 
gagor’s death, and the property has passed to his ad- 
ministrator, suit may be brought against him in the 
county court to foreclose the mortgage; and such right 
is not affected by the fact that a power of sale is con- 
tained in the mortgage.— Bennett v. Reef, Colo., 27 Pac. 
Rep. 252. 

20. CHATTHG. MORTGAGE—Foreclosure.—J L S gave 
his promissory note to W K for $80, due in eight 
months, which W K indorsed to J MC as collateral, 
with a chattel mortgage to secure a loan on his own 
note of $86.75. J LS bought both notes and the mort- 
gage for $88.90. Inhis action against W K to foreclose 
the mortgage, and satisfy the second note, h®id, that it 
was error in the trial court to overrule the plaintiff's 
offer of proof that the original note to the defendant 
was without consideration.— Smith v. Kenney, Neb., 49 N. 
W. Rep. 341. 


21. CONFLICT OF LAaws—Notes—Exemptions.—A note 
executed in Georgia, where both parties live, and con- 
taining a waiver “of all rights of exemption and home- 
stead,” without referring to the exemptions of other 
States, is presumed to refer only to the exemptions al- 
lowed by the law of Georgia, and does not apply in an 
actiop on the note in Alabama.— Seay v. Palmer, Ala.,9 
South. Rep. 601. 


22. CONSTITUTIONAL LAW—Municipal Corporations.— 
Laws. Or. 1891, p. 791, incorporates certain cities named 
therein as the “Port of Portland” for the purpose of 
improving the navigstion of the Willamette and Colum- 
bia rivers between those cities and the sea, so as to 
maintain therein a ship channel of specified width and 
depth; and confers on it power to borrow monty and to 
ievy tases in furtherance ofthatpurpose. Held, that 


the corporation so created is municipal, within the 
meaning of Const. Or. art. 11, §2, prohibiting the crea- 
tion of corporations by special law “except for mu- 





nicipal purposes.—Cook v. Port of Portland, Oreg , 27 Pac. 
Rep. 263. 

23. CONTEMPT— Procedure.—Where personal service 
of a rule to show cause in contempt proceedings cannot 
be made, the practice is to obtain a special order 
that service be made by leaving a copy at the party’s 
last place of abode, or, it seems, in other ways.—Palmer 
v. Palmer, Fia., 9 South. Rep. 657. 

24, CONTRACT—Abandonment.—In an action by a con- 
tractor for the value of his services and of material 
furnished in building a church, the contract for build- 
ing which he claims was abandoned by defendant, 
which contract provided for extra work and alterations 
should defendant order it, evidence of extra work and 
changes made by defendant in the original pian, and in 
the materials used, is admissible for the purpose of 
showing an abandonment by defendant only if plaintiff 
shows that such deviations were not in accordance 
with the provisions of the contract, and the jury must 
be satisfied from the evidence of such deviation that it 
was the intention of the parties to abandon it.—0O’ Keefe 
v. Corporation, Conn., 22 Atl. Rep. 325. 

25. CONTRACT—Agency.—A contract obligating one of 
the parties to push the sale of the other’s coal for one 
year, and to pay for all he may order at an agreed 
price, but not requiring him to take any definite amount, 
is not a contract of purchase and sale, carrying with it 
an implied warranty of quality, but an agevey; and, 
although the principal is bound to furnish merchant- 
able coal, a single failure todo so will not warrant a 
rescission of the contract, but for this purpose it must 
appear that the coal was generally unsalable.—Cannon 
Coal Co. v. Taggart, Colo., 27 Pac. Rep. 238. 

26. CONTRACT—Construction.—An agreement to pay a 
stipulated sum as part of the purchase price of a tract 
of land, upon the condition that a-certain judgment 
shall be legally determined not to be a lien thereon, 
means a final and conclusive determination of that 
question.— Oakes v. Rodgers, Minn., 49 N. W. Rep. 330. 


27. COUNTY TREASURER’S BOND.—In an action brought 
by a county on the bond of its treasurer to recover 
taxes collected by him for the State: Held, that the 
action was properly brought in the name of the county; 
that while the taxes were due the State, yet they were 
levied and collected through the county authorities, 
and were a charge against the county until paid into 
the State treasury.— Valley County v. Robinson, Neb., 49 
N. W. Rep. 356. 


28. CRIMINAL LAW — Assault.—Upon trial for a felo- 
nious assault by defendant upon a constable with 
warrant to arrest defendant, held, proper to submit to 
the jury the question whether the detendant knew the 
official character of the officer.— State v. Bateswell, Mo., 
16 8. W. Rep. 953. 

29. CRIMINAL LaW—Forgery.—An indictment charging 
forgery by the alteration of a written instrument need 
not allege that the order was presented and delivered 
to the payee, or that he had it in his possession, nor 
that it was presented to, accepted or paid by the 
drawee, or that the payee received payment.—Hawkins 
v. State, Fla., 9 South. Rep. 652. 

380. CRIMINAL Law — Forgery. — On indictment for 
falsely making, altering, forging, or counterfeiting an 
instrument in writing, an instruction to acquit, unless 
the jury believe that defendant wrote the paper, is 
properly refused, since he would be guilty if, after pro- 
curing another to write it, he uttered it as genuine.— 
Elmore v. State, Ala., 9 South. Rep. 600. 

31. CRIMINAL Law—lIntoxication as a Defense.—In a 
trial for larceny, where there was evidence that the de 
fendant was intoxicated when the property was taken, 
it was error to refuse to charge that if the defendant 
was so intoxicated when he took the property as not to 
form a specific intent to take or not to take it, the jary 
may consider such condition in determining whetber 
the taking was with intent to deprive the owner of it, 
or to appropriate it to defendant’s own use.—Chatham 
v, State, Ala., 9 South. Rep. 607. 
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32. CRIMINAL PRACTICE—Assault with Intent to Kill.— 
An information, reciting in the formal beginning that 
the prosecuting attorney gives the court to understand 
that the defendant “is guilty of the crime of assault 
with intent to commit rourder,’” but not charging the 
intent to murder in the body of the information, 
charges simple assault only.—State v. Watson, Wash., 27 
Pac. Rep. 226. 

33. CRIMINAL PRACTICE—Assault with Intent to Kill.— 
Ifthe criminal act charged and the criminal agency of 
the prisoner are shown beyond doubt by direct or cir- 
cumstantial evidence, held, that it is not required that 
there be specific proof of the motive.— Thurman v. State, 
Neb., 49 N. W. Rep. 338. 

34. CRIMINAL PRACTICE—Gaming.—It is necessary, in 
an indictment against one or more persons for playing 
at a gume at cards for money, to allege the name of the 
person with whom the bet was made, or to allege that 
the person with whom the bet was made is to the jurors 
unknown.—Sharp v. State, Fla., 9 South. Rep. 651. 


35. CRIMINAL PRaCTICE—Howmicide.— After judgment 
of conviction of murder defendant cannot avail himself 
of the fact that there was no preliminary examination 
and commitment by a magistrate before filing the in- 
formation, either by motion for a new trialorin arrest 
of judgment.— People v. Bawden, Cal., 27 Pac. Rep. 204. 


36. CRIMINAL PRACTICE — Sentence — Release from 
Jail—Satisfaction of Sentence.— Where one sentenced 
to pay a fine and to be imprisoned until such fine 
is paid in the proportion of aday for every dollar 
of the fine, is released by the sheriff without authority, 
the time of his absence cannot be considered as spent 
in jail in satisfaction of the judgment.— Zz parte Vance; 
Val., 27 Pac. Rep. 209. 7 


37. CRIMINAL TRIAL—Defendant as Witness.—Where a 
person on a trial for a crime testifies in his own behalf 
the court may instruct the jury that in weighing his 
testimony they may consider his interest in the result 
of the suit. The court, however, cannot, by repeating 
its statement in that regard, give it undue weight, or 
say aught calculated to disparage the testimony of the 
accused.—Clark v. State, Neb., 49 N. W. Rep. 367. 


38. DAMAGES—“Bad Debt Collecting Agency.”’—Plac- 
ing claims for collection in the hands of a “bad debt 
collecting agency” will not give aright of action for 
damages when it is not proven that the threats made 
by the agency to place the debtor’s name in the list of 
names of those who can pay and are unwilling, nor 
that the threats made to advertise the account for sale 
were carried out.—Sicard v. Roca, La., 9 South. Rep. 629. 


39. DAMAGES — Measure of.—The difference between 
the market value of a house and lot before and after a 
fire, by which the house is destroyed, is the measure of 
the damage occasioned by the fire, where there is any 
evidence that the house and lot together have a market 
value.—Pacific Express Co. v. Smith, Tex,, 168. W. Rep. 
998. 


40. DEDICATION OF STREET.—Where the proprietor of 
land sells lots with reference to a city map showing the 
land as laid off into streets and blocks, he dedicates the 
streets as designated thereon to the public, to be 
opened whenever the public authorities may deem nec- 
essary, and when they are opened he cannot recover 
damages —Sherer v. City of Jasper, Ala.,9 South. Rep. 
544. 

41. DEED—Cancellation. — Where the owner of land 
conveys it to a real estate agent under a contract recit- 
ing that the title is conveyed to the agent for the pur- 
pose of convenience in making sale of the land, and 
thatthe owner is to have half the profits arising from 
the sale, but the agent dies without selling, and on his 
death bed, his wife joining, conveys the land to his 
partner, his widow and heirs have no interestin the 
land, and cannvt resist a suit by the owner to have the 
deeds vacated, and the title revested in her.— Simpson 
v. Wingate, Mo., 16 8. W. Rep. 945. 

42. DEED—Description.—Where a deed describes the 





land by metes and bounds, and then gives a general 
description of it as being “all of the survey, except 140 
acres belonging to” a certain estate, the particular de- 
scription must control, and only the land contained 
within the described metes and bounds passes.—Cullers 
v. Platt, Tex., 168. W. Rep. 1003. 

43. DEED—Wife’s Lands.—The fact that the name of 
the husband did not appear in the body of a deed to 
the wife’s lands is no defense to an action on a note for 
the deferred payment, where it appears that a properly 
executed deed was tendered by the transferee of the 
note before suit was brought thereon, and that the title 
of the vendee under the first deed was never ques- 
tioned. — Keeble v. Jefferson County Sav. Bank, Ala., 9 
South. Rep. 583. 

44. DEPOSITIONS—Objections — Appeal.—Objection to 
depositions, on the ground that proper notice of the 
intention to take them was not given, cannot be made 
for the first time on appeal.— Unknown Heirs v. Wren, 
Tex., 168. W. Rep. 996. 

45. DivorncE—Counsel Fees.—It is no defense to an 
action on an order pendente lite in a suit for divorce, di- 
recting defendant to pay a certain amount to his wife’s 
attorneys for their services, that after the order was 
made ‘defendant’s wife voluntarily returned to him, 
and dismissed the svit, where defendant has taken no 
steps to have such order modified or rescinded.— Taylor 
v. Richardson, Ind., 28 N. E. Rep. 205. 

46. DIVORCE — Division of Property. — Under Code 
Wash. § 2007, giving the court decreeing a divorce power 
to divide all the property of the parties between them, 
itis immaterial whether the property divided be the 
separate property of one of the parties or the commu- 
nity property of both, as the court may divide it 
whether it is the one or the other.— Fields v. Fields, 
Wash., 27 Pac. Rep. 267. 

47, EJECTMENT—Tax-deed.— Where the holder of a 
tax-deed is defeated in an action for the recovery of 
land sold at the tax-sale and described in the tax-deed, 
and the successful claimant is adjudged to pay the 
holder of the tax deed the taxes, interest, costs, etc., as 
allowed by law, before he is let into possession, such 
holder of the tax-deed is entitled to retain the posses- 
sion of the land until the successful claimant pays the 
taxes, interest, costs, etc., as required of him by the 
judgment of the court.—Rose v. Newman, Kan., 27 Pac. 
Rep. 181. 


48. EMINENT DOMAIN — Condemnation. — A railroad 
compapy,in proceedings to condemn lag@d, cannot at 
the same time, in the same suit and petition, set up a 
title in fee in itself, and ask an adjudication upon it, 
since its right to ask condemnation depends on the 
fact that the property belongs to another.—Colorado M. 
Ry. Co. v. Croman, Colo., 27 Pac. Rep. 256. 


49. EMINENT DoMAIN—Damages.—Since, under Code 
Civil Proc. Colo. § 253, the value of property taken in 
condemnation proceedings is the actual value thereof 
at the time of the appraisement, an instruction that the 
value of the land taken and damages to the residue are 
to be assessed in accordance with the situation of the 
property and conditions existing at the date the peti- 
tion for condemnation is filed, is reversible error.— Twin 
Lake Hydraulic Mining Co. v. Colorado M. Ry. Co., Cal., 27 
Pac. Rep. 258. 

50. Equiry—Foreclosure— Multifariousness.—A bill is 
not multifarious which elects to disaffirm a sale under 
foreclosure of a mortgage on the ground that the moit- 
gagee was the purchaser, and which also alleges that 
the mortgage debt had previously been paid, and asks 
a cancellation of the mortgage, or, if a balance’ be 
found due upon an accounting, prays that the mort- 
gagor be allowed to redeem.— Tipton v. Wortham, Ala., 
9 South. Rep. 596. 

51. EVIDENCE—Refreshing Memory.—A witness who 
had taken short-hand notes of certain testimony at a 
former trial is competent to testify to the facts in evi- 
dence from her own recollection, while refreshing her 
memory from her notes, if she states that she does re- 
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member the testimony that the witness gave on the 
former trial.—Small v. Poffenbarger, Neb., 49 N. W. Rep. 
337. 

52. EXECUTION—Levy—Homestead.—Code Ga. § 3666, 
provides that where an execution is levied and an af- 
fidavit of illegality is filed thereto, the officer shall re- 
turn the execution, affidavit, and bond to “the court 
from which the execution issued,” and the issue of 
illegality shall be tried in that court: Held, that an 
execution issued from a justice court should be re- 
turned to such court, and not to the superior court, for 
trial of the issue of exemption of the land as a home- 
stead.— Moore v. O’ Barr, Ga., 13 8. E. Rep. 464. 

53. EXECUTION SALE—Validity.—Where title is claimed 
by virtue of execution sales under two different judg- 
ments, the fact that one of the judgments is defective 
does not affect the purchaser’s title under the other 
sale.— Crain v. Hogan, Tex., 168. W. Rep. 1019. 

54. FEDERAL CouRTs—Jurisdiction—Mining Claims.— 
A suit brought in support of an adverse ciaim, in pur- 
suance of the requirements of section 2326, Rev. St. U. 
S.,as amended in March 1881, is for that reason a suit 
arising under the laws of the United States, within the 
meaning of the statute giving jurisdiction on that 
ground, irrespective of the character of the question 
involved in the litigation.—Burke v. Bunker Hill ¢ 8. 
Mining § Concentrating Co., U. S.C. G. (Idaho), 46 Fed. 
Rep. 644. 

55. FRAUDS, STATUTE OF— Debt of Third Person.— 
Where goods, money, or services are furnished to a 
third person at the request and on the credit of the 
promisor, the undertaking is original, and the promisor 
will be liable, although the promise is not in writing.— 
Peysen v. Conniff, Neb., 49 N. W. Rep. 340. 

56. FRAUDULENT CONVEYANCES.—A conveyance of land 
by a father to his daughter to encourage her marriage 
will not be set aside, although he was insolvent at the 
time, when she had no knowledge of fraud, and he had 
no intent to defraud.—Cohen v. Knox, Cal., 27 Pac. Rep. 
215. 

57. FRAUDULENT CONVEYANCES. — in an action by a 
creditor to set aside a voluntary conveyance made by 
the debtor to his son, an instruction to the effect that, 
if at the time of the conveyance the debtor had prop- 
erty in the State subject to execution more than suf- 
ficient to pay all his debts, the jury should find for the 
defendant, is sufficient as to the right of a solvent 
debtor to make a voluntary conveyance.— Dosch v. 
Nette, Tex., 168. W. Rep. 1013. 


58. FRAUDULENT CONVEYANCES.—In an action to set 
aside a conveyance as fraudulent, it is error to instruct 
the jury that the sale is fraudulent if the land was con- 
veyed whenthe grantor was insolvent, if his indebted- 
ness to the plaintiff was known to the grantee, if the 
consideration of the deed was the payment ofa debt 
which was less than the value of the land, and if the 
grantee did not agree to pay the excess to the grantor’s 
other creditors, when such instruction says nothing 
about the intent of the parties.—Cross v. McKinley, Tex., 
16 8S. W. Rep. 1023. 

59. GARNISHMENT—Orders.—Orders on the city clerk 
for wages given by a policeman to a third person do 
not constitute such a demand in the latter’s favor 
against the clerk as is subject to garnishment, though 
it has been the habit to deliver the checks for police- 
men’s wuges to the payee of such ordera.—Cra/ft v. Sum- 
mersell, Ala., 9 South. Rep. 593. 

60. HABEAS CORPUS—Indictment. — Habeas corpus is 
not aremedyfor relief against indictments charging 
criminal offenses defectively or inartificially, though it 
seems to be a remedy where an indictment charges as 
an offense an act which, at the time of its commission, 
the law did not make criminal. In the former case the 
detention of the accused is not without jurisdiction, 
though in the latter itis held to be so on the ground 
that there is no law punishing the act.—Zz parte Prince, 
Fla., 9 South. Rep. 661. 


61. HUSBAND AND WIFE—Community Property.—Prop- 





erty purchased by the husband in his own name, after 
the dissolution of community by death of wife, does 
not fall into the community.—Golding v. Golding, La., 
9 South. Rep. 638. 

62. INJUNCTION—Estoppel. — Where a recorded plat 
shows the lots, streets, and alleys without showing 
that any of them are below high tide, the purchaser of 
a lot lying partially below high tide cannot enjoin the 
use of a platted street which is wholly below the line of 
high tide in front of his lot and between other platted 
lots lying wholly below high tide.—Kenyon v. Knipe, 
Wash., 27 Pac. Rep. 227. 

63. INSURANCE—Misdescription.—A misdescription of 
the land on which property insured Is situated will not 
of itself prevent a recovery in case of loss of the prop- 
erty by fire, nor is it necessary to reform the policy to 
entitle the insured to recover.—Pheniz Ins. Co. v. Geb- 
hart, Neb., 49 N. W. Rep. 333. 

64. INTERSTATE COMMERCE—Street Railway Commis- 
sion.—Orange growers in Florida shipped their fruit 
from one point in that State to another point in the 
same State, consigned to their agent at the latter point, 
for reshipment, who immediately forwarded them to 
their destination in another State: Held, that the ship- 
ment from the growers to the forwarding agent was 
interstate commerce, not subject to the control of the 
Florida Railway Commission.—Cutting v. Florida Ry. § 
Nav. Co., U. 8. C. C. (Fla.), 46 Fed. Rep. 641. 

65. INTOXICATING LIQUORS.—On an information for the 
violation of section 11, ch. 50, Comp. St. 1887, charging 
the accused with unlawfully and knowingly giving away 
intoxicating liquor, not being licensed as a dealer, nor 
having a permit as a druggist, held, that the informa- 
tion charged no misdemeanor without charging that 
the giving away was a pretext to evade the provisions 
and penalities of the law.— Wendt v. State, Neb., 49 N. W. 
Rep. 351. 


66. INTOXICATING LIQUORS.—The precis of the statute, 
in an action against a licensed liquor seller and his su- 
reties for injury by an intoxicated teamster driving 
violently and negligently against the vehicle of plaint- 
iff, held to be a sufficient statement of the cause of ac- 
tion. —Nowotny v. Blair, Neb., 49 N. W. Rep. 357. 

67. INTOXICATING LIQUORS—Sale. — Under Code Ala. 
1876, §§ 490, 494, declaring it unlawful to engage in the 
business of selling liquors without a license a sale 
without a license is void, although the statute neither 
expressly so provides nor imposes a penalty for 
such a sale.—Moog v. Espalla, Ala., 9 South, Rep. 596. 


68. JUDGMENT — Default — Mistake. — No sufficient 
ground for setting aside a default judgment against a 
railroad company on the ground of surprise and mis- 
take is Sbown by the affidavit of its counsel that he had 
forgotten on what day the term began, where he admits 
that he received the summons before the term, and laid 
it aside, intending to prepare his answer subsequently, 
the summons itself showing when the term began.— 
—Baltimore ¢ O. ¢ C. R. Co. v. Flinn, Ind., 28 N. E. Rep. 
201. 

69. JUDGMENT—Opening and Vacating.—Rev. St. Ind. 
1881, § 396, which provides that the court “shall relieve 
a party from a judgment taken against him through 
his mistake, inadvertence, surprise, or excusable neg- 
lect, on complaint or motion filed within two years,” 
does not authorize the trustees of a railroad mortgage 
to have set aside a judgment against the railroad com- 
pany, to which they were not parties.—Indianapolis, D. 
§ W. Ry. Co. v. Crockett, Ind., 28 N. E. Rep. 222. 

7¢. JUDGMENT—Payment to Clerk.—Rev. St. Ind. § 6850, 
authorizes county clerks to receive money in payment of 
all judgments of record in their offices; and, in the ab- 
sence of any express written undertaking, an action 
against them for money so received will be barred by 
the six-year statute of Nimitations: Held, that a recital 
in a receipt g‘'ven the judgment debtor for money so 
paid, that it is to be applied in satisfaction of the judg- 
ment of the creditor, is not an undertaking by the clerk 
that inures it to the creditor’s benefit and it does no 
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prevent the bar ofthe statute.—Landers v. Fisher, Ind., 
28 N. E. Rep. 204. 

71. LANDLORD AND TENANT.—The fact that a tenant 
attorns and pays rent to another is not sufficient to 
make his holding adverse to his landlord, unless the 
latter has notice of his attornment.—De Jarnette v. Mc- 
Daniel, Ala., 9 South. Rep. 570. 

72. LANDLORD AND TENANT.—The purchase by a ten- 
ant of the title of his landlord’s co-tenant does not for- 
feit the lease where the deed under which the landlord 
claims specified his interest, and no claim adverse to it 
is made by the tenant.—Dahm v. Barlow, Ala., 9 South. 
Rep. 598. 

73. LANDLORD AND TENANT—Repairs.—If the work to 
be done on a building is a reconstruction of a part of it, 
rendered necessary by an original defect, the lessor’s 
implied warranty is violated, and the lessee has the right 
to demand ‘the dissolution of the lease.—Kéing v. Grant, 
La., 9 South. Rep. 642. 

74. LANDLORD AND TENANT—Tenancy from Year to 
Year.—Tenaneies from year to year still exist in this 
State, as at common law, except so far as the length of 
notice required to terminate them has been changed by 
statute.—Hunter v. Frost, Minn., 49 N. W. Rep. 327. 

75. LIFE INSURANCE—Assignment.—In an action for 
the insurance by one to whom the creditor had assigned 
the policy as collateral security for his own debt, it is 
immaterial, as between the assignees and the insurer, 
that, after loss, the creditor, prior to his death, had 
paid the debt, since that question can only arise be- 
tween the assignee and the heirs or personal represent- 
aives of the creditor.—Curtis v. tna Life Ins. Co., Cal., 
27 Pac. Rep. 211. 

76. LIMITATION OF ACTIONS.—A letter written by a 
debtor after the debt is barred, which does not mention 
the amount of it, and merely tells the creditor, “if he 
needs more,” to call for it and he shall have it, does not 
constitute such a promise as will remove the bur of 
the statute. — Chapman v. Barnes, Ala., 9 South. Rep. 
589. 


77. Lost NoTE—Proof of Loss.—Where, in a suit on a 
lost note, it is shown that a bank received the note for 
collection; that itis unable to produce it: that search 
has been made for it—there is sufficient proof of its loss, 
and evidence of its execution and contents is admissi- 
ble.—Colorado Nat. Bank v. Scott, Tex., 16 8. W. Rep. 
997. 

78. MANDAMUS—Practice.—The supreme court will not 
consider a petition for a writ of mandamus to compel 
the payment of an account where the issues as present- 
ed involve the investigation of long accounts, but will 
remand the matter tothe circuit court for a reference 
and statement of the account.— Haines v. Saginaw County, 
Mich., 49 N. W. Rep. 310. 


79. MECHANIC’S LIENS—Estoppel.— Where the contract 
for erection of a building between the owner and con- 
tractor is void for failure to record the same, 
or other defects, the bond thereto attached, condi- 
tioned that the contractor will not permit any valid 
claim or lien to be placed on the building, is void also; 
and the fact that a material-man was surety thereon 
does not estop him from setting up a lien on the build- 
ing.—Storell v. Neal, Cal., 27 Pac. Rep. 193. 


80. MINING CLaImM—Adverse Possession.—it is the pol- 
icy of the law to require the claims of all parties to 
mining claims to be adjusted prior to the issuance of a 
patent. The proceeding before the land department to 
procure patent are judicial in character, and the publi 
cation of notice, as provided by the statute brings all 
parties into court; and if they stand by and allow the 
statutory time for filing adverse claims, or for bringing 
suit in support thereof, to elapse, their rights, so far as 
the same might have been determined in su. h proceea- 
ings, in the absence of fraud or mistake, are forever 
lost.—Kannaugh v. Quartette Min. Co., Colo., 27 Pac. Rep. 
245. 


81. MiniInG CLaimM—Contest.—The fact that one has 





properly located a mining claim does not of itself re- 
lieve him from the necessity of contesting in the land- 
office, the issue of a patent to another for a portion of 
it, and his rights under such location will be deemed 
waived unless it be shown that knowledge of pro- 
ceedings to procure the patent was fraudulently with- 
held from him.—Seymour v. Fisher, Colo., 27 Pac. Rep. 
240. 

82. MORTGAGE OF CORPORATION. — A mortgage exe- 
cuted by the president and secretary of a corporation in- 
stead of by its trustees, and without any forma! author 
ization, is valid where there were only three trustees, 
and two of them were the president and secretary, 
and the money secured by the mortgage was received 
by the corporation and used for its benefit.—Dezter, 
Horton § Co. v. Long, Wash., 27 Pac. Rep. 271. 

83. MUNICIPAL CORPORATION—Public Improvements. 
—Where the useis a public one the legislature is the ex- 
clusive judge of the amount of land, and of the estate 
therein, which the public end to be subserved requires 
to be taken. Hence it was competent for it to author- 
ize the city of St. Paul to condemn the titie in fee sim- 
ple of land for public streets.—Fairchild v. City of St. 
Paul, Minn., 49 N. W. Rep. 325. 

84. MUTUAL BENEFIT SOCIETIES—Beneficiaries.— Where 
a mutual benefit insurance policy provides that upon the 
deaib of the assured the sum mentioned will be paid to 
assured’s wife, as directed by the application, or to such 
person “fas he may subsequently direct by change of 
beneficiary entered upon the regord of the supreme 
secretary,” a mere delivery of the policy by the as- 
sured, after the death of the wife, to a third person, for 
the benefit of his son, is not a change of beneficiaries. 
— Rollins v. McHatton, Colo., 27 Pac. Rep. 254. 

85. MuTu:L BENEFIT SOCIETI¥s— Expulsion—Dama- 
ges.—A member ofa private corporation, formed by 
the voluntary association of its members, not for pecu- 
niary profit, but for benevolent purposes, cannot re- 
cover damages from the corporation, upon being im- 
properly and unlawfully expelled from membership.— 
Peyre v. Mut. Relief Soc., Cal., 27 Pac. Rep. 191. 


86. MUTUAL BENEFIT SOCIETIES—Funds.—Where the 
laws of an association provide that the funds shall be 
placed in the hands of the treasurer, and that no money 
shall be drawn except by an order of the executive 
council, signed by a chief officer (naming him) and at 
least two trustees, without providing any manner of 
turning over funds to a successor, an action to recover 
the funds cannot be maintained against the treasurer 
merely because he refuses to pay the money in accord- 
ance with a resolution of the executive council, when 
no order is drawn and signed as provided.— Smith v. Pin- 
ney, Mich., 49 N: W. Rep. 305. 


87. NEGOTIABLE INSTRUMENT.—The indorser of a note, 
made for his accomodation, is not discharged from lia- 
bility on bis indorsement by failure of the holder to 
demand payment of the maker, and to give such in- 
dorser notice of non-payment.—Morris v. Birmingham 
Nut. Bank, Ala., 9 South. Rep. 606. 

88. NEGOTIABLE INSTRUMENT — Pleading.—A note al- 
leged to have been procured by fraud, as to which there 
is a partial failure of consideration, is only voidable, 
and where tbe maker retains the consideration he can- 
not defeat the note as a cause of action, but can only 
defend by way of counter-claim for the failure of con 
sideration.—Starke v. Dicks, Ind., 28 N. E. Rep. 214. 

89. NEW TRIAL — Joint Defendants.—Where default 
judgment is entered against one of three defendants, 
and judgment is recovered against the other two, the 
fact that a motion for a new trial is made in the names 
of all the defendants does not deprive the court of the 
power to grant it as to the two who answered and deny 
it to the defaulting defendant.— Zz parte Lowman § Han- 
Sord Stationery § Printing Co., Wash., 27 Pac. Rep. 232. 

90. OFFICE AND OFFICERS—Chief of Police.—The char- 
ter of West Bay City, Mich., provides, among other 
things, that “no member of the common council shall, 
during the period for which he was elected, be ap- 
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pointed to or be competent to hold any office of which 
the emoluments are paid from the city treasury."’ Held, 
that an alderman whose term of office had not expired 
by limitation was ineligible to hold the office of chief 
of police, who is appointed by the common council and 
paid from the city treasury, although he had resigned 
before the appointment was coufirmed.—People v. Len- 
non, Mich., 49 N. W. Rep. 308. 

91. PARENT AND CHILD—Contract.—W here a daughter 
keeps house for her father, and takes care of him, for a 
period of years beginning ufter she has reached her 
majority, and continuing unti! his death, and her serv- 
ices are rendered at the father’s request, and with 
the intention on both sides that she should be paid for 
them, andthe father states that he intends to pay her 
therefore, but does not do so, the daughter is entitled 
to compensation from his estate therefor.— McCormick v. 
McCormick, Ind., 28 N. E. Rep. 122. 

92, PARENT AND CHILD—Liability for Child’s Support. 
—Where a father leaves his infant child with one who 
wisbes to adopt her, and agrees to let him do so, though 
no legal adoption takes place, and afterwards takes the 
child away from such person, the Istter is entitled to 
recover compensation for the child’s maintenance 
while he kept her, even though he intended to make no 
charge therefor when he took the child.— Taylor v. 
Deseve, Tex., 168. W. Rep. 1008. 

93. PARTNERSHIP — Mortgages. — Where partnership 
land has been sold under a power in a mortgage, one 
partner, after a dissolution, has the right to redeem the 
whole, after which his right and those of the other 
partner inthe land must be adjudicated in a separate 
action.— Lehman, Durr ¢ Co. v. Moore, Ala., 9 South. Rep. 
590, 

4, PRACTICE—Security for Costs.—Whether or nota 
resident plaintiff shall be required to give security for 
costs is a matter in the sound discretion of the court.— 
Ward v. Wilms, Colo., 27 Pac. Rep. 247. 

95. PRINCIPAL AND AGENT.—Where an agent, whose 
authority was limited to taking orders for future deliv- 
ery, assumed the right to receive in payment certain 
chattels, which he appropriated to his own use, without 
the knowledge of the principal, and there was no evi- 

, dence that his authority exceeded that usually incident 
to such agency, the principal was not Hable for the 
chattels, nor was it bound to deliver the goods ordered 
until it received payment.—Siour City Nursery § Seed Co. 
v. Magnus, Colo., 27 Pac. Rep. 257. 


96. QUIETING TITLE — Pleading.—A bill to remove 
clouds which only alleges that there was an attempted 
sale of the land in controversy for taxes, and that de- 
fendant claims some right or title on account of such 
attempted sale, but in fact has no valid claim, is with- 
out equity as failing, to show any claim on defendant’s 
part which amounts to a cloud.—Smith v. Gilmer, Ala.,9 
South. Rep. 588. 

97. QUO WaRRANTO—Parties.—In a proceeding in the 
nature of quo warranto, against the members of a town 
council, they may all be joined as respondents, when 
theinformation avers that they were all illegally elect- 
ed, in that fraudulent ballots were cast for them.— 
State v. Keam, BR. 1., 22 Atl. Rep. 322. 

98. RAILROAD COMPANIES—Killing Stock.—A railroad 
company is not liable for want of afence at a place 
where a platted street in an incorporated town crosses 
its track, even though such street is only used by per- 
sons on foot.—Ohio, I. ¢ W. Ry. Co. v. Heady, Ind., 28 N. 
E. Rep. 212. 

99. RAILROAD COMPANIES—Killing Stock.—In an action 
against a railroad company for killing a mare, a spe- 
cial verdict that the place where the mare entered the 
track wasa station on defendant’s railroad used as 
such at times of camp-meeting for about three weeks 
in each year, and occasionally by picknickers; that 
tickets for such station were sold at all regular sta- 
tions; and that it was also a freight station for such 
packages of freight as might occasionally be prepaid 
thereto—is conclusive as to the company’s right to 





leave the track unfenced at such place, since a railroad 
station is a public place, regardless of the amount of 
business transacted there.— Stewart v. Pennsylvania Co., 
Ind., 28 N. E. Rep. 211. 

100. REAL-ESTATE AGENTS — Commission.—Where a 
real-estate agent, in whose hands land is placed for 
sale on commission, furnishes a purchaser, who, after 
negotiating with the owner, purchases the land, the 
owner will be held to have favorably determined the 
purchaser’s responsibility, and though he may turn out 
to be irresponsible, the agent will be entitled to his 
commission.— Wray v. Carpenter, Colo., 27 Pac. Rep. 248. 

101. SALE—Execution.—Where a defendant in execu- 
tion is present at the sale of his land thereunder, for- 
bidding the sale, and knows the value of the land, and 
by whom and at what price it is purchased, his motion 
to set aside the sale for inadequacy of price, made af- 
ter expiration of the time for redemption should be de- 
nied.— Bolling v. Garrett, Ala., 9 South. Rep. 604. 

102. SALE — Fraudulent Representations. — Where a 
purchaser, honestly intending to pay for the goods, re) - 
resents that his assets far exceed his liabilities, believ 
ing the same to be true, when in fact he is insolvent, 
there is no such fraud as will entitle the seller to dis 
affirm the sale and maintain an action for conversion 
against the purchaser’s assignee in insolvency.—John- 
son v. Bent, Ala., 9 South. Rep. 581. 

103. SALE OF WARD'S REALTY.—One who was testa- 
tor’s executor and guardian by will of her only daugh 
ter, having sold lands of the ward inherited from her 
father, thinking he had power to do so, brought a bill 
to have the sale confirmed by the chancery court. <A 
guardian ad litem wus appointed, and the sale was rati- 
fied. Held, that the decree of ratification will not be 
reversed when the lands were depreciating in value, 
and a much larger income was obtained from the pro 
ceeds, and there is no allegation of evidence of fravd 
in the sale.—Hurt ?. Long, Tenn., 168. W. Rep. 968. 

104, SLANDER—Pleading.—The complaint alleged that 
defendant charged plaintiff with obtaining a certain 
sum from him by false pretenses, in that she sold him a 
ticket for an alleged entert-inment, when there was no 
such entertainment, as she well knew, but her only ob- 
ject was to raise money by the fraud. Held, that the 
words were actionable per se, and a demurrer to the 
complaint was properly overruled.— Graeter v. Hogan, 
Ind., 28 N. E. Rep. 209. 


105. SPECIFIC PERFORMANCE.—Specific performance of 
an oral contract to convey real estate will not be en- 
forced ifthe contract is not clearly proved, both as to 
the fact of making it and as to its terms.— Worthington v. 
Worthington, Neb., 49 N. W. Rep. 354. 


106. SPECIFIC PEKFORMANCE—Possession.—The heirs 
of a deceased woman brought a bill for specific perform - 
ance, alleging that she purchased certain lands of her 
husband, and “‘went into immediate possession” there. 
of, and that her husband “recognized her in the posses - 
sion of said lands,” and that she continued in possession 
about seven years, until herdeath. Held, that, in the 
light of their martial relation, such allegations are open 
to the construction that both held possession as hus- 
band and wife before the sale, and so continued there- 
after; and the recognition of the possession in the wife 
by the husband does not make such possession sufti- 
ciently open and notorious to bring the contract under 
the exception of the statute of frauds, (Code Ala. § 1732, 
subd. 5). — Trammell v. Craddock, Ala., 9 South. jRep. 
587. 

107. TaXaTION — Exemption.— The fact that land is 
“part of tract of land used for school and church site, 
inclosed in same yard as school-house and church, and 
not used for any other purpose,” does not exempt such 
land from taxation under Rev. St. Ill. ch. 120, § 2, which 
exempts “all public school-houses, all property of in- 
stitutions of learning not leased or otherwise used with 
a view to profit, and all church property actually and 
exclusively used for publie worship, when the land 
is owned by the congregation” since it is not shown 
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that the land in question is owned by the congregation, 
nor that the school is a public one.— People v. Ryan, Ill., 
27 N. E. Rep. 1095. 

108. TAXATION— Exemption of Post Trader.—A post 
trader at a military reservation, under the act of 
congress approved July 20, 1870, appointed for the 
accommodation of emigrants, freighters, or other 
citizens, and under the protection and control of the war 
department as a camp follower, is not exempt from as- 
sessment for taxation by the county or State authority 
having concurrent jurisdiction. — County v. Thacher, 
Neb., 49 N. W. Rep. 351. 

109. TAXATION— Powers of Revenue Agent.—Acts Miss. 
Feb. 22 1800, § 2, providing, among other things, that the 
revenue agent shall have power to sue for and collect 
in all cases where there has been a failure to collect 
fines or forfeitures or licenses, or any other tax what- 
soever, and in all cases generally where there is public 
revenue of any kind whatsoever due under any law, 
which is delinquent, and which for any reason has 
escaped collection, confers on such agent authority to 
collect only such delinquent taxes as have been duly 
assessed by the proper officers.—State v. Adler, Miss.,9 
South. Rep. 645. 

110. TAXaTION—Sale of Stock Certificates.—Code Ala. § 
1673, does not apply to a sale of shares of stock by a tax 
collector for delinquent taxes, and a levy and sale by 
him, although substantially in the method prescribed 
by the statute, is void.—Kennedy v. Mary Lee Coal ¢ Ry. 
Co., Ala., 9 South. Rep. 608. 

ill. TELEGRAPH COMPANIES.—In a suit against a tele- 
graph company for the non-delivery of a message, it is 
not error for the court to submit to the jury the ques- 
tion whether the der was the agent of plaintiff, the 
addressee, when it appears from the message itself that 
it was intended for the benefit of the addressee, it being 
a notification to him that the mother of the sender, the 
addressee’s brother, was dying.— Western Union Tel. Co. 
v. Jones, Tex., 16 8. W. Rep. 1006. 

112. TRADE-MARKS—Infringement.—In a suit for in- 
fringement of trade-mark, where the plaintiff’s trade. 
mark and the defendrnt’s alleged imitation of it are 
both before the court, the opinion of witnesses that the 
resemblance between the two is so close that defend- 
ant’s designs are calculated to deceive persons of ordi- 
nary intelligence is inadmissible in evidence.— Radam v. 
Capital Microbe Destroyer Co., Tex., 168. W. Rep. 990. 

113. TRESPASS.—In an action for unlawfully removing 
a house, where plaintiffs have shown that they were in 
possession of the house and lot under a deed therefore 
until shortly before the trespass, the fact that they 
then left it unoccupied for a time is not sufficient to de 
feat their possessory title, where they locked it up, and 
put itin charge of an agent to rent it.—Holman v. Her- 
scher, Tex., 16 8S. W. Rep. 984. 


114. TRESPASS TO TRY TITLE.—Under Rev. St. Tex. art. 
41800, which provides that the court “‘may” order a sur- 
vey of the land in dispute, a judgment will not be re- 
versed because of the refusal to continue the case in 
order to have such a survey made, when there is noth- 
ing to show that the defeated party was injured by the 
want of such survey, and it does not appear that the 
application for continuance was the first application 
made for that cause.—Coleman v. Beardslee, Tex., 168. W. 
Rep. 1011. 

115. TRIAL—Directing Verdict.—When, in a case tried 
to a jury, there is no conflict in the evidence, and no 
inferences about which reasonable men might differ, to 
be drawn from the facts and circumstances proved, the 
court may direct the verdict which shall be returned.— 
Chicago, B. G Q. R. Co. v. Bernard, Neb., 49 N. W. Rep. 
362. 





116. TRIAL—Misconduct of Counsel.—In the closing 
argument, counsel made an appeal to the prejudices of 
the jury upon matters outside of the record, to which 
exceptions were taken, but not ruled upon. Counsel 
thereupon proceeded in an improper argument, to 
which exceptions were overruled, but on further ob 





jection, were sustained, and the jury directed to disre- 
gard such statements. Counsel then repeated, in sub- 
stance, his statement last made without further 
direction from the court. Held, the court failed 
to do all in its power to remedy the injury, and a new 
trial should be granted.—Mainard v. Beider, Ind., 28 N. E. 
Rep. 196. 

117. TRIAL—Misconduct of Counsel.—Itis no ground 
fora motion for a new trial that plaintiff’s counsel 
made improper remarks in his address to the jury, 
where the court at the time stated that they were im- 
proper, and the jury should not regard them, and de- 
fendant neither asked anyj further ruling thereon, nor 
excepted to the action of the court.—Leach v. Ackerman, 
Ind., 25 N. E. Rep. 216. 

118. TRusT—Tenants in Common.—If one party ob 
tains the legal title to property not by fraud or by vio- 
lation of confidence or of fiduciary relation, but in any 
other unconscientious manner, so that he cannot equi- 
tably retain the property, which really belongs to an- 
other, equity will impress a constructive trust upon the 
property in favor of one who in good conscience is en- 
titled to it, and who is considered in equity as the bene- 
ficial owner.— Dray v. Dray, Oreg., 27 Pac. Rep. 223. 


119. VENDOR AND VENDEE—Bond for Deed.—Where « 
vendor gave a bond for a deed and received part of the 
purchase price, the fact that he afterwards entered 
into an agreement with the vendee and others, declar- 
ing that the vendee held the same in trust for the use 
of all the parties, did not make the vendee a tenant in 
common with the vendor, as he only took an equitable 
estate by the bond, which might be foreclosed on 
failure to comply with its terms.—Fairchild v. Mullan, 
Cal., 27 Pac. Rep. 201. 


120. WATER RIGHTS—Appropriation.—Where plaintiff 
has acquired a right to take water from acreek ata 
point above defendant’s land, and defendants have 
wrongfully obstructed the flow into her ditch, and 
threaten to continue to do so, it is proper to grant a 
perpetual injunction without proof of damages, not- 
withstanding that defendants are riparian owners on 
the creek.—Sprague v. Heard, Cal., 27 Pac. Rep. 198. 


121. WATERS AND WATER-COURSES—Appropriation.— 
Const. Colo. art. 16, § 6, providing that “the right to 
divert unappropriated waters of any natural stream 
for beneficial uses shall never be denied,” and that 
“priority of appropriation shall give the better right as 
between those using the water for the same purpose, 
but that, when the waters of any natural stream are 
not sufficient for the service of all those desiring to use 
the same, those using the water for domestic purposes 
shall have preference over those claiming for any other 
purpose,” does not authorize an interference with the 
rights of prior appropriators for irrigation purposes, 
vested before the adoption of the constitution, in order 
to supply water for domestic purposes to later comers. 
—Armstrong v. Larimer County Ditch Co., Colo.,27 Pac. 
Rep. 235. 

122. WILLS—Construction. — Where a will provides 
that property left to the wife shall at her decease be 
paid to the legal heirs of the devisor “in the same pro- 
portion as they would have inherited in case I had died 
the survivor of my said wife, and intestate,” it only in- 
cludes such person as would have been heirs at the 
death of the wife; and where one of the testator’s 
daughters died after his death, but before the death 
of his wife, willing all her property to her husband, the 
latter was not entitled to any share of such estate— 
Peck v. Cariton, Mass., 28 N. E. Rep. 166. 

123. WITNESS—Railroad Companies—Negligence.—The 
locomotive engineer, from whose negligent act the in- 
jury complained of was sustained,is an agent of the 
corporation within the meaning of the statute of 
October 29, 1889, and, he being dead, the person injured 
is an incompetent witness to testify in his own behalf 
to such negligent act, it not appearing that any surviv- 
ing officer or agent of the corporation was present.— 
Mayfeld v, Savannah, etc., R. Co., Ga., 18 8, E, Rep. 459. 





